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Goods and Services Tax Regimes: Consequences of ignoring Cnossen's Suggestions 

 
ABSTRACT 

 
After the introduction of the Constitution (115th Amendment) Bill, 2011 public finance expert 

Sijbren Cnossen in his 2013 article 'Preparing the way for a modern GST in India" based on cross-

country comparisons suggested that- (i) issues relating to the design of GST regimes ought to be 

separated from issues relating to assignment of tax revenues among the Union and the States; (ii) 

Uniformity in the rates of CGST and SGST is neither necessary nor desirable; (iii) IGST is unnecessary; 

and (iv) in ensuring compliance GST would have to be administered as a tax on business incomes and not 

as an excise tax. In enacting the Constitution (101st Amendment) Act,2016 by mimicking the 115th 

Amendment Bill, the Constitution (122nd Amendment) Bill, 2014 ignored Cnossen's suggestions. We 

examine the consequences of ignoring those suggestions for the avoidance of detriment to national 

income and for ensuring accountability and good governance according to the Constitution. 

 

A "GRAND BARGAIN": TO PRESERVE BUDGET-BALANCE OR EXTEND CENVAT? 

 

Kelkar Committee observed in its Report of 2004 that the buoyancy of the yield of 

central excise revenues was a low 0.75 only. Among various measures it suggested to preserve 

budget balance as stipulated in the law relating to fiscal responsibility and budget management 

was a "Grand Bargain" which the Union may strike with the States to share political space so as 

to enable transition from regimes for the levy of CENVAT (i.e., excise duty and service tax) at 

the "origins" of production/provision to the levy of "goods and services taxes" (GST) at 

"destinations". Though the States transited to VAT in 2005,the Constitution(115th Amendment) 

Bill was moved only in 2011 to enable the Union and the States to levy GST in accordance with 

the recommendations of the GST Council (infra) . The levy was to replace mainly the CENVAT 

and state VAT. It was also to replace other indirect taxes of lesser significance to public finance.  

The Statement of Objects and Reasons in support of the Bill did not refer to the 

recommendations of the Kelkar Committee or to the contributions (referred to infra) made by the 

Empowered Committee of State Finance Ministers (ECSFM). It described the subject matter of 

the Bill with reference to "transactions" involving "supplies" of goods and /or services. The Bill 

accordingly used the expression "supply" in drafting the provisions to be inserted as Article 

246A, Article 269A and clause (12A) in Article 366 and in amending Article 286. It however 

sought to levy goods and service taxes on the unique legally determined "values" of goods 

and/or services as such as if they would be excise levies and not on the supplies of goods and/or 

services arising out of privacy-preserving transactions which transfer supplies valued differently 

by their suppliers and their recipients for (somehow-mutually-agreed) unique considerations. 

The Bill provided for the constitution of a Goods and Services Tax Council (GST 

Council) to help in the Bargain sought by the Union with the States mainly on the rate of levy of 

CGST and on a rate of levy of SGST which could somehow apply in common in every State so 

as to lead to a  "harmonious structure of GST". The principle of "harmony" which was to guide 

the proceedings in the GST Council was to apply to the "structure". That principle had been 

referred to in provisions to be inserted in Part XII of the Constitution. As such it may be arguably  

assumed that it was not to relate to the hidden harmony in the functioning of the multiple 

institutions of national life implied in the provision made in Article 38 (infra) in Part IV. If the 

focus is on budget-balance which led the Kelkar Committee to recommend various initiatives 

including a Grand Bargain by the Union with the States to transit to destination-based GST 

regimes from the origin-based CENVAT regimes, it would have been appropriate to interpret a 
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"harmonized structure of GST" as implying a "structure" of GST which ensures optimality in the 

rates of GST to serve the public interests and balance in the assignment of GST revenues among 

the Union and the States to help each of them to avoid worse budget-imbalances in transit and 

thereafter. However, if the focus was to be limited to improve the buoyancy of CENVAT 

revenues by "extending" the CENVAT regime somehow to the retail suppliers from whom 

consumers receive their goods and services, a "harmonized structure of GST" would have had to 

be interpreted as a structure in which the Harmonized System of Tariff Nomenclature stipulated 

in treaty law for levy of taxes on international trade would be extended to apply for goods 

supplied within the country also. 

Recommendations on the matters relating to the design were also expected to be made by 

the GST Council, subject however to harmony being secured in the structure. Design would 

logically relate to legal procedure for concurrent compliance with the central and state GST 

statutes and for the administration of the GST regimes which would be common to the Union 

and the States. All rates were expected to be specified on ad valorem basis and the rate of IGST 

to be levied on supplies (whatever "supply" might have meant) of goods and/or services in the 

course of inter-state trade or commerce was expected to be uniform; and somehow in case of 

every specific good/service, to be the "sum" of the rate of CGST and the rate of SGST applicable 

in common in every State. The expression "integrated goods and services tax" (IGST) to denote 

the central levy on the supplies in the course of inter-state trade or commerce was referred to in 

the Statement of Objects and Reasons but was neither referred to nor defined in the Bill. 

  Nine months after the 115th Amendment Bill was moved, the well-known public 

finance expert Sijbren Cnossen made a presentation on issues relating to the transition to GST 

regimes at a conference on "Emerging Issues in Public Finance and Policy" held on 23 and 24 

February 2012 at the Centre for Training and Research in Public Finance and Policy (CTRPFP) 

located at the Centre for Studies in Social Sciences, Kolkata (CSSS). The CSSS is an affiliate of 

the Indian Council for Social Science Research. New Delhi (ICSSR) in which the Chief 

Economic Adviser to the Government of India and some Secretaries to the Government of India 

are members of the Board of Governors. The CTRPFP is an initiative funded by the Ministry of 

Finance, Government of India.  

Subsequent to his presentation titled , "Will a true GST ever come to India?" in February 

2012, and based on cross-country comparisons Cnossen made the following suggestions as to the 

way forward in his 2013 article on "Preparing the way for a modern GST in India":- 

1) Issues relating to the design of GST regimes ought to be separated from issues relating 

to assignment of tax revenues among the Union and the States;  

2) Uniformity in the rates of CGST and SGST is neither necessary nor desirable;  

3) IGST is unnecessary; and  

4) In ensuring compliance GST would have to be administered as a tax on business 

incomes and not as an excise tax. 

The 115th Amendment Bill, 2011 did not become law and lapsed in 2014. The general 

elections to the Lok Sabha were contested and claimed to have been won in 2014 mainly on the 

plank of "development" with emphasis on "action" instead of on policy limited to the creation of 

legal rights of individuals without means to enforce them. The 122nd Amendment Bill was 

however introduced later in 2014 without reconsidering (e.g., by invoking Article 263) the 

approach envisaged in the 115th Amendment Bill in the light of an appropriate option for the 

coordination of policy and action that would be politically acceptable to the Union as well as the 

States. Such coordination could be focused on enabling the institution of 'the Market' to function 
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as an institution of national life and "nudging" it to discover fair prices for the supplies of goods 

and/or services undistorted by the requirements of compliance with all governance protocols, 

instead of such requirements being limited only to those related to levy and collection of GSTs.   

The reformulation (ubiquitously referred to in the media as "reform") of 'the State' Policy 

by lawmaking was thus expected to be limited to the mode of levy of indirect taxes. The 

provisions in the 122nd Amendment Bill of 2014 omitted to take into consideration the 

suggestions as to best practices made by Cnossen in his article of 2013. It essentially mimicked 

the 115th Amendment Bill which had preceded Cnossen's suggestions. Thereby it ignored the 

need to coordinate policy and action to secure and protect a "just" social order that would enable 

transactions of transfers of property/contractual rights from one market-participant to another 

by minimizing all transaction costs. The Bill omitted to address the social disorder of 

transaction costs other than those caused by "cascading" of the levies of select central taxes.  

Mimicking the 115th Amendment Bill, the 122nd Amendment Bill for some reason 

retained the provisions inserted in 1982 to facilitate the levy of central consignment tax while 

doing away with the provisions inserted in 2003 to enable the levy of concurrent service taxes. 

However it opted not to omit the definition of "tax on sale or purchase of goods" from Article 

366. It added a gross definition of "services" as "anything other than goods". Even though the 

Statement of Objects and Reasons sought to "dispense with the concept of ‘declared goods of 

special importance’ under the Constitution", and the Bill provided for the amendment of Article 

286, the 122nd Amendment Bill did not seek to amend or repeal Central Sales Tax Act, 1956.  

It is remarkable that the 122nd Amendment Bill, 2014 was significantly amended just 

before its passage to provide for the "use" by taxable entities of IGST and SGST "credits" in 
the Consolidated Funds without formal "assignment" as stipulated in Article 266 to ensure 

accountability. The amendments however did not include a formal provision either defining the 

expression "supply" used in various provisions to be inserted in the Constitution or for the 

conferring of authority on the Parliament to define the expression appropriately subject to 

providing for the interests of the States by an amendment to Article 274 (infra). Many State 

Legislatures ratified the amendment without pointing out any need to define the expression 

"supply" in the Constitution itself or to secure the interests of the States in subsequently 

amending the definition in case Parliament somehow defines the expression by law initially. 

 . While the 115th Amendment Bill avoided any reference to "compensation" to be paid 

by the Union to those States which may lose revenues on transiting to GST regimes, the 122nd 

Amendment Bill formally provided the following in section 19 of the Bill: 

 
"19.Parliament may, by law, on the recommendation of the Goods and Services Tax Council, 

provide for compensation to the States for loss of revenue arising on account of implementation 

of the goods and services tax for such period which may extend to five years." (italics added) 

 

The 122nd Amendment Bill, 2014 was subsequently enacted as the Constitution (101st 

Amendment) Act.2016. However this was done without any provision as to "compensation" 

inserted in the Constitution by Parliament in the exercise of its "constituent power" as envisaged 

in Article 368. Thus in case Parliament enacts a law to levy cess on CGST and IGST earmarked 

for expenditure to be incurred on payment of compensation to any State Government, it would 

do so by invoking the legislative competence it gave itself instead of invoking the legislative 

competence conferred on it by the People. The 101st Amendment Act also omitted any reference 

to "integrated goods and services tax" which had been originally referred to in section 12 of the 

Bill.  
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In this paper we proceed to consider the likely consequences of not heeding the foregoing 

suggestions of Sijbren Cnossen in the light of the norms and goals laid down in Part IV of the 

Constitution by the People in the form of "Directive Principles of State Policy". They are 

referred to in the following provisions in Article 37 which stipulates a duty for the institution of 

'the State' as part of the constitutional law of lawmaking and governance:- 

 
"37. Application of the principles contained in this Part.—The provisions contained in 

this Part shall not be enforceable by any court, but the principles (Directive Principles of State 

Policy) therein laid down are nevertheless fundamental in the governance of the country and it 

shall be the duty of the State to apply these principles in making laws." (Italics and matter in 

brackets added) 

 

While entities, whether or not embedded in 'the State', may have legal rights ( including rights to  

revenues which may accrue by levy of taxes according to law), it is only the individuals who 

have some basic rights secured as "fundamental rights" in Part III of the Constitution. When the 

Entities embedded in 'the State' act in accordance with the rules of the game including some 

formally specified to apply with stability in the long term in a Constitution, the institution of 'the 

State' functions to reduce uncertainties(referred to infra) in the implementation of 'State' Policy 

efficiently. When the rules of the game are changed very often (e.g., amending the Constitution 

itself 101 times in 66 years or at the rate of 1.53 times per annum; and sometimes without any 

urgent purpose) the functioning of 'the State' becomes ineffective in reducing uncertainties in the 

implementation of the 'State' Policy. This results in uncertainties in the evolution of the 

institution of 'the State' as an institution of national life as envisaged by the People. 

As we shall see from Article 38 (infra), 'the State' is only one of many relevant 

institutions which, according to the People of India, ought be able to function as institutions of 

national life (referred to infra) together in harmony to promote "welfare", in the same manner in 

which a multi-artist and multi-instrument western orchestra functions in "hidden" harmony to 

produce melodious music. We may also have to note that the role of 'the State' has increasingly 

become identifiable with the role of the Government of India embedded in it; and the roles of the 

rural and urban local bodies either are not recognized or are ignored. This is so since the 

Government of India continues to omit to discharge its responsibility to coordinate policy and 

action focused on every "subject" of social relevance in the service of the public interests as 

stipulated by the People in Article 263(infra). In this the post-1950 Government of India mimics 

the erstwhile colonial regime's Government of India which omitted to coordinate policy and 

action on any subject by invoking section 135 of the Government of India Act,1935. Such 

mimicry disregards the stipulation made by the People in Article 37 of the Constitution which 

had no counterpart in the Government of India Act,1935. We also note (infra) how the colonial 

Government of India instead of invoking the said section 135 sought the intervention of the 

Federal Court in 1938 against the acts of the Provinces and failed to get the political space it 

sought for levying its tax. Post-1950 Government of India by leading the enactment of the 101st 

Amendment Act,2016 has opened the possibility of intervention by Courts in matters of policy 

by interpreting whether the 'State' Policy in any specific case before any Court is or is not 

consistent with the principle of (contrived) "harmony" stipulated in Article 279A of the 

Constitution. 

 . 
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"TRUE" GST REGIMES AND THE DUTY OF SERVING THE PUBLIC INTERESTS 
 

The norms and goals laid down by the People as part of the Directive Principles of State 

Policy relate to subjects which serve their interests (a k a "the public interests"). Clause (1) of 

Article 245 in the Constitution provides as under:- 

 
"Subject to the provisions of this Constitution, Parliament may make laws for the whole or any 

part of the territory of India, and the Legislature of a State may make laws for the whole or any 

part of the State." (italics added) 

 

 It is easy to see that the provisions enacted by the People in Part III of the Constitution to secure 

the fundamental rights of individuals and in Part IV of the Constitution to lay down the norms 

and goals for the 'State' Policy to serve the public interests and in the as-yet-unamended Article 

266 (infra) to ensure accountability for GST and non-GST revenues accrued as due-and-

payable or as paid/collected/recovered, constrain lawmaking and governance. 

In Articles 12 and 36, the Constitution recognizes 'the State' (referred to in Article 37 

supra) as an "institution" in which Parliament, State Legislatures, Government of India. State 

Governments and all other public authorities are embedded. The Government of India may be 

thought of as envisaged by the People to be the "key-stone" authority embedded in the "arch" of 

'the State' responsible vide Article 263 (infra) for the coordination of policy and action focused 

on any "subject" of social relevance. The transition during the period 1947 to 1950 from an 

Empire to a Republic led to a duty-bound institution of 'the State' succeeding the erstwhile 

paternalistic institution of 'the Crown'. The successor of the institution of 'the Crown' is thus not 

the organization known as "the Government of India".   The institution of 'the State' has been 

conceived by the People of India to mediate in their mutual societal interactions taking place in 

the life in the evolving fraternal community of the individuals in the nation they envisage (in the 

Preamble to the Constitution) in constituting the Republic. Being nascent, 'the State'  was 

legitimately expected in 1950 to evolve as an institution of such national life. We note (infra) 

that the evolution of 'the State' had begun in a significant manner even during the days of the 

Empire but post 1950 there have been setbacks for 'the State' to evolve as an effective institution. 

It is evident from the Constitution as amended by the 101st Amendment Act,2016 that 

both the design and assignment issues related to GST regimes would be dealt together in 

accordance with the recommendations to be made by the GST Council. When the central and 

state GST statutes are eventually enacted, it would be likely that- 

(i) uniform rates of CGST and SGST would somehow be specified;  

(ii) IGST would be the principal instrument of the reform; and  

(iii) the GST levies would be administered as excise taxes leviable on legally 

determined values of specific goods and/or services identified by 

nomenclature/description at legally determined "places of supply" without reference to 

the property and/or contractual rights transferred from every well-identified supplier to 

a well-identified recipient who relates to such supplier by the terms of an underlying 

contract, at a destination chosen by such recipient of the supply.    

The suggestions (supra) made by Cnossen and ignored in enacting the Constitution (101st 

Amendment) Act,2016 relate to his concept of a "true" GST. That concept is based on the 

insights as to best practices derived from his extensive studies of comparable plans of 
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lawmaking and governance which obtain in other countries in the world. In what follows we 

take the four well-considered suggestions made by him as the points of departure to ascertain- 

(a) if those could have been acted upon for purposes of serving the public interests and 

within the constitutional constraints on lawmaking to enable levy of GST without 

jeopardy to the accountability for the accrual, payment, collection, recovery and credit 

of tax revenues stipulated in the Constitution; and  

(b) if so whether and to what extent the Constitution needed to be amended for 

achieving the purposes referred to at (a) above. 

 
SEPARATING DESIGN AND ASSIGNMENT ISSUES 

 

 How to separate issues relating to "design" of the GST law from issues relating to 

assignment of tax revenues among the Union and the States in the constitutional law, in 

traversing the maze of reformulation of 'State' Policy (a k a "reform") in order to "solve" the 

maze? Francis Bennion (Understanding Common Law Legislation- Drafting and Interpretation, 

2001) describes the process of making or declaring law as the discovery of a path through a 

maze, Noting that Alexander Pope suggested a clue when he said, "..all this scene of man; a 

mighty maze! but not without a plan" (in An Essay on Man, epistle i, line1),. Bennion exhorts the 

lawmaker and the interpreter: "Discover the plan and you are on way to finding a path through 

the maze". 

Let us assume that a plan of GST law making, subject to a purposeful amendment of the 

Constitution to the extent that such amendment is needed, is found acceptable to the Union and 

the States. Such plan would have provided a definite purpose for any Bill to amend the 

Constitution before it was introduced. Such plan could have been worked out in an appropriately 

established Union-States Council by invoking Article 263 in serving the public interests without 

having to amend the Constitution in the first instance. Article 263 provides as under: 

 
"263. If at any time it appears to the President that the public interests would be served by the 

establishment of a Council charged with the duty of— 

(a) inquiring into and advising upon disputes which may have arisen between States; 

(b) investigating and discussing subjects in which some or all of the States, or the Union and 

one or more of the States, have a common interest; or 

(c) making recommendations upon any such subject and, in particular, recommendations for the 

better co-ordination of policy and action with respect to that subject, 

it shall be lawful for the President by order to establish such a Council, and to define the nature 

of the duties to be performed by it and its organisation and procedure." (italics added) 

 

A Union-States Council could have been established by invoking Article 263 and focusing the 

attention of lawmakers on a socially relevant subject such as the social disorder of unreasonable 

participation constraints faced by consumers of goods and services and other actual and 

potential market-participants. This could be done without-  

(i) conceiving another Council to be constituted sans any stipulation as to serving the public 

interests after first amending the Constitution; and  

(ii) thus mixing issues relating to the design of the levy underlying the GST law with issues 

relating to assignment of GST revenues among the Union and the States according to the 

constitutional law. 
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The GST Council was unnecessary when the provisions of Article 263 could be invoked 

instead of merely relying informally on the ECSFM and delaying choice, based on credible 

political commitments, of policy option and of governance protocols mutually acceptable to the 

Union and the States. The Union was not represented at the political level in the ECSFM to make 

credible political commitments to the collective choice of an appropriate package of options for 

lawmaking on various relevant and inter-connected matters including mode of levy of central 

and state indirect taxes and for the requisite governance of protocols if they are to be common to 

the Union and the States. The choice could be from out of possible candidate options instead of 

the only option considered and accepted without discussing its projected social consequences by 

the ECSFM in spite of its studies of best practices in many countries . The considered views of 

the ECSFM on the options if any considered as a result of its studies and rejected and the reasons 

for rejection have not been documented and made available in the public realm. A choice made 

in terms of Article 263 would have been the basis of lawmaking to enable coordination of policy 

and action focused on an appropriately chosen subject of social relevance (e.g., "minimizing 

transaction costs for the actual and potential market-participants"). It remains to be noted that 

even after the 101st Amendment, Article 263 continues to be the only  provision in the 

Constitution which refers to "action" and which cannot be invoked without a prior formal 

determination by the President that to do so would serve the public interests. Such prior 

determination of the President makes the political commitments made to the recommendations of 

the Council established by invoking Article 263 credible and the recommendations made by the 

Council treaty-like and binding on the Union and the States. 

Subject to assignment of central tax revenues to the States, tax revenues form part of 

either Consolidated Fund of India or the Consolidated Fund of a State as the case may be as 

stipulated in Article 266 as under: 

 
"266. (1) Subject to the provisions of article 267 and to the provisions of this Chapter with 

respect to the assignment of the whole or part of the net proceeds of certain taxes and duties to 

States, all revenues received by the Government of India, all loans raised by that Government by 

the issue of treasury bills, loans or ways and means advances and all moneys received by that 

Government in repayment of loans shall form one consolidated fund to be entitled “the 

Consolidated Fund of India”, and all revenues received by the Government of a State, all loans 

raised by that Government by the issue of treasury bills, loans or ways and means advances and 

all moneys received by that Government in repayment of loans shall form one consolidated fund 

to be entitled “the Consolidated Fund of the State”. 

(2) All other public moneys received by or on behalf of the Government of India or the 

Government of a State shall be credited to the public account of India or the public account of 

the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consolidated Fund of a State shall 

be appropriated except in accordance with law and for the purposes and in the manner 

provided in this Constitution." (italics added) 

 

The Constitution does not envisage any assignment of tax revenues received by a State to the Union. 

Nor does it envisage a "Concurrent Consolidated Fund". The provisions in Article 266 do not relate to 

the protocol of "apportionment" (referred to infra). The stipulations in clause (3) of Article 266 prohibit 

any appropriation of moneys from any Consolidated Fund for a purpose not provided in the Constitution 

(e.g., payment of "compensation" by the Union to a State referred to infra). The assignments of tax 

revenues received by the Government of India to the Consolidated Funds of States may be either by an 

order of the President year-wise in case of central taxes levied without reference to transactions, as 
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provided in Article 270 (infra); or in accordance with law made by Parliament as and when taxable 

transactions take place in case of taxes levied on transactions, as provided, for example, in clause (2) of 

Article 269 in respect of central sales tax on inter-state transactions of sale of goods and a possible central 

consignment tax on inter-state transactions of movement of goods otherwise than in pursuance of sale as 

under: 

 

"The net proceeds in any financial year of any such tax, except in so far as those proceeds 

represent proceeds attributable to Union territories, shall not form part of the Consolidated Fund 

of India, but shall be assigned to the States within which that tax is leviable in that year, and 

shall be distributed among those States in accordance with such principles of distribution as 

may be formulated by Parliament by law." 

 

Since the 122nd Amendment Bill involved variations in the mode of levy of central taxes 

in which the States are "interested" as defined in Article 274, it was introduced in 2014 with the 

prior recommendation of the President as under: 

 
"[Copy of letter No. S-31011/07/2014-SO(ST), dated the 18th December, 2014 from Shri Arun 

Jaitley, Minister of Finance to the Secretary-General, Lok Sabha.] 

The President, having been informed of the subject matter of the proposed Bill, recommends 

under clauses (1) and (3) of article 117, read with clause (1) of article 274, of the Constitution of 

India, the introduction of the Constitution (One Hundred and Twenty-second Amendment) Bill, 

2014 in Lok Sabha and also the consideration of the Bill." 

 

When so introduced in 2014, the Bill did not provide for the "use" of CGST/IGST/SGST credits 

available to specific taxable entities in paying CGST/IGST/ applicable SGST due on the 

occurrence of the taxable event and payable by availing "input" GST credit to which the 

claimant taxable entity may be legally eligible. Presumably such credits would be credits in the 

relevant Consolidated Funds referred to in Article 266, after being "collected" and "assigned" 

not only from the Consolidated Fund of India to the Consolidated Fund of a State, but also from 

the Consolidated Fund of a State to the Consolidated Fund of India. Such assignments would 

presumably be in accordance with mutually consistent decisions somehow arrived at by multiple 

GST authorities dealing with non-identical parties to the same transaction on a unique 

"apportionment" according to law.  

The crucial official amendments to the Bill relating to the use of such credits were 

however moved only just prior to the passing of the Bill in Parliament in 2016. This led to the 

insertion of the following provisions as Article 269A and to the enactment of the following 

amended Article 270 without relating protocols of "apportionment"  to "assignment" referred 

to in Article 266 which provides for accountability of GST authorities stipulating that revenues 
when "collected", ought to be promptly credited to the respective Consolidated Funds and by 

introducing a new protocol designated "apportionment" which does not relate appropriately to 

Article 266 (supra); and Article 283, which provides for custody of the Consolidated Funds and 

payment of moneys into and withdrawal of moneys from those Funds:- 

 
"269A. (1) Goods and services tax on supplies in the course of inter-State trade or commerce 

shall be levied and collected by the Government of India and such tax shall be apportioned 

between the Union and the States in the manner as may be provided by Parliament by law on 

the recommendations of the Goods and Services Tax Council. 
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Explanation.—For the purposes of this clause, supply of goods, or of services, or both in the 

course of import into the territory of India shall be deemed to be supply of goods, or of services, 

or both in the course of inter-State trade or commerce. 

(2) The amount apportioned to a State under clause (1) shall not form part of the Consolidated 

Fund of India. 

(3) Where an amount collected as tax levied under clause (1) has been used for payment of the 

tax levied by a State under article 246A, such amount shall not form part of the Consolidated 

Fund of India. 

(4) Where an amount collected as tax levied by a State under article 246A has been used for 

payment of the tax levied under clause (1), such amount shall not form part of the Consolidated 

Fund of the State. 

(5) Parliament may, by law, formulate the principles for determining the place of supply, and 

when a supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce.’’.(Italics added) 

 
"270. (1) All taxes and duties referred to in the Union List, except the duties and taxes referred 

to in articles268, 269 and 269A respectively, surcharge on taxes and duties referred to in article 

271 and any cess levied for specific purposes under any law made by Parliament shall be levied 

and collected by the Government of India and shall be distributed between the Union and the 

States in the manner provided in clause (2). 

(1A) The tax collected by the Union under clause (1) of article 246A shall also be distributed 

between the Union and the States in the manner provided in clause (2). 

(1B) The tax levied and collected by the Union under clause (2) of article246A and article 

269A, which has been used for payment of the tax levied by the Union under clause (1) of 

article 246A, and the amount apportioned to the Union under clause (1) of article 269A, shall 

also be distributed between the Union and the States in the manner provided in clause (2). 

(2) Such percentage, as may be prescribed, of the net proceeds of any such tax or duty in any 

financial year shall not form part of the Consolidated Fund of India, but shall be assigned to the 

States within which that tax or duty is leviable in that year, and shall be distributed among those 

States in such manner and from such time as may be prescribed in the manner provided in 

clause (3). 

(3) In this article, “prescribed” means,— 

(i) until a Finance Commission has been constituted, prescribed by the President by order, and 

(ii) after a Finance Commission has been constituted, prescribed by the President by order after 

considering the recommendations of the Finance Commission." (italics added) 

 

However, even though the foregoing provisions refer to "use" of GST credits for payment 

of tax levied under Article 246A or under clause (1) of Article 269A (i.e., under clause (2) of 

Article 246A), provisions referring to stipulations restraining the legislative competences of the 

Union and the States to enact GST statutes by requiring them to provide credit available from 

another Consolidated Fund for such "use" have however not been made in the amended 

Constitution. Such provisions might arguably have been made in the following manner in Article 

246A by insertion in the Constitution:- 

 
"246A. (1) Notwithstanding anything contained in articles 246 and 254,Parliament, and, subject 

to clauses (2) and (3), the Legislature of every State, have power to make laws with respect to 

goods and services tax imposed by the Union or by such State. 

(2) Subject to clause (3), Parliament has exclusive power to make laws with respect to goods 

and services tax where the supply of goods, or of services, or both takes place in the course of 

inter-State trade or commerce. 
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(3) The taxes leviable in accordance with clauses (1) and (2) shall be levied at the rates of the 

levy to be specified on ad valorem basis; and in paying the tax due to a State in accordance with 

any law referred to in clauses (1), the law shall provide that such amount as has been 

apportioned through a clearing house to a State in accordance with Article 269A may also be 

used; and in paying the tax due to the Union in accordance with the law referred to in clause (2) 

in any State, the law shall provide that such amount if any as has been paid as tax to the State in 

accordance with clause (1) and apportioned to the Union through a clearing house may also be 

used.  

Explanation.—The provisions of this article, shall, in respect of goods and services tax referred 

to in clause (5) of article 279A, take effect from the date recommended by the Goods and 

Services Tax Council." 

 

If so made the foregoing provisions would have been consistent with the following 

approach about use of input GST credits referred to in pages 21 and 22 the First Discussion Paper 

(2009) of the ECSFM which, though unacknowledged in the Statement of Objects and Reasons 

in support of the 122nd Amendment Bill, is somehow expected to be the basis of the reform:- 

 
"The Empowered Committee has accepted the recommendations of the Working Group of 

concerned officials of Central and State Governments for adoption of IGST model for taxation 

of inter-State transaction of Goods and Services. The scope of IGST Model is that Centre would 

levy IGST which would be CGST plus SGST on all inter-State transactions of taxable goods 

and services with appropriate provision for consignment or stock transfer of goods and services. 

The inter-State seller will pay IGST on value addition after adjusting available credit of IGST, 

CGST, and SGST on his purchases. The Exporting State will transfer to the Centre the credit of 

SGST used in payment of IGST. The Importing dealer will claim credit of IGST while 

discharging his output tax liability in his own State. The Centre will transfer to the importing 

State the credit of IGST used in payment of SGST. The relevant information will also be 

submitted to the Central Agency which will act as a clearing house mechanism, verify the 

claims and inform the respective governments to transfer the funds." (Italics added) 

 

Article 279A has also avoided any reference to Article 252 which provides a 

constitutional protocol to enable Parliament enact law which would apply in common in every 

State as under: 

 
"252. (1) If it appears to the Legislatures of two or more States to be desirable that any of the 

matters with respect to which Parliament has no power to make laws for the States except as 

provided in articles 249 and 250 should be regulated in such States by Parliament by law, and if 

resolutions to that effect are passed by all the Houses of the Legislatures of those States, it shall 

be lawful for Parliament to pass an Act for regulating that matter accordingly, and any Act so 

passed shall apply to such States and to any other State by which it is adopted afterwards by 

resolution passed in that behalf by the House or, where there are two Houses, by each of the 

Houses of the Legislature of that State. 

 (2) Any Act so passed by Parliament may be amended or repealed by an Act of Parliament 

passed or adopted in like manner but shall not, as respects any State to which it applies, be 

amended or repealed by an Act of the Legislature of that State." 

 

We therefore assume that the GST Council would recommend schedules of rates of levy of 

SGST on well-defined goods and/or services which would have to be enacted without change 

by each State Legislature by itself without resorting to the protocol provided in Article 252. The 
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constitution of the GST Council by invoking Article 279A is not required to be preceded by any 

determination by the President that such constitution would serve the public interests in the same 

manner as is required in invoking Article 263. As such, the recommendations made by the GST 

Council, unlike those made by a Council established by invoking Article 263, would not be 

binding on Parliament. The State Legislatures which Legislatures would however be duty-bound, 

vide Article 37, to act in their respective judgments in serving the public interests. Also, if the 

GST Council were to recommend a "floor" rate of SGST to be applicable in common in every 

State the protocol provided in Article 252 cannot be avoided; and it is likely that such floor rates 

may not be recommended and the partition of GST rate into CGST and SGST rates is likely to be 

rigid. 

It is also possible that the implementation of specific recommendations of the GST 

Council may have to be kept suspended till the disputes if any raised by any State or the Union 

are resolved by the mechanism referred to in clause (11) of Article 279A.It is important to note 

that the dispute may not be confined to apportionment of GST revenues or to the amount of 

"compensation" (referred to infra) payable by the Union though it may not relate to any specific 

dispute about the amount of GST or other dues owed by any taxpayer to a State Government or 

the Government of India. The principle of "harmony" is possibly conceived to be consistency 

with the international treaty of the harmonized classification of goods and not with reference to 

central and state budget-imbalances. The principle of "harmony" which is stipulated to govern 

deliberations in the GST Council is not in Part IV of the Constitution and as such the restraint on 

the jurisdiction of the Courts stipulated in Article 37 would not apply. This means that disputes 

about whether the decisions taken in the GST Council complied with the norm of harmony 

would not remain within the mechanism referred to in clause (11) of Article 279A and would 

reach the courts. Administration of, and compliance with, the central and state GST statutes 

enacted in accordance with the disputed decisions of the GST Council would have to await the 
decisions on the disputes before the adjudicating mechanism and the courts. 

As for compensation referred to in section 19 of the Constitution (101st Amendment) 

Act,2016 (supra), we cannot but note that the Constitution as amended by the 101st Amendment 

Act.2016 does not provide that the GST Council may recommend payment of any compensation 

by the Union to the States. If it is construed with reference to budget-balance, compensation 

implies disharmony. The principle of harmony which is to guide the GST Council logically 

implies equitable impact on budget-imbalance at every level and as such by implication rules out 

any "compensation". It may be argued that a law made by Parliament would levy a cess on 

CGST(and on IGST)  for the Union to be able to incur expenditure on payment of monetary 

compensation to such States as may find that their post-GST revenues are less than their pre-

GST revenues. We have already noted that clause (3) of Article 266 prohibits appropriation of 

moneys from the Consolidated Fund of India for purposes not provided for in the Constitution. 

The amended Article 248 reads as under:- 

 
"248. (1) Subject to Article 246A, Parliament has exclusive power to make any law with respect 

to any matter not enumerated in the Concurrent List or State List. 

(2) Such power shall include the power of making any law imposing a tax not mentioned in 

either of those Lists." (italics added) 

 

The requisite legislative competence of Parliament is subject to Article 246A which does not 

provide that Parliament may levy cess on CGST and IGST to be earmarked for expenditure to be 

incurred on transition-to-GST-related compensation payable to some or all States or available to 
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the Union. Therefore Parliament does not have any legislative competence to invoke the 

residuary Entry 97 in the Union List to enact law to provide for the levy of a cess on CGST and 

IGST to meet the expenditure on account of  transition-to-GST-related compensation payable 

according to that law to the States by complying with clause (3) of Article 266 (supra). At any 

rate compensation implies wrong-doing; and we cannot assume that the President who is 

embedded in 'the State' did any wrong to any other Entity embedded in 'the State' in 

recommending the 122nd Amendment Bill since he was only acting according to (Article 274 
of) the Constitution. 

It would be for the GST Council to function as an Entity which is also embedded in the 

institution of 'the State', in accordance with the rules of the game (sans a constitutional definition 

of the expression "supply") specified in the Constitution of India. It is most important for the 

GST Council-  

(a) to help 'the State' in amending the rules of the game for every other Entity 

embedded in 'the State'; and  

(b) to strictly avoid laying down a mere rule of the road (similar to "keep-to-the-left" 

rule) initially for the transit to GST regimes by which such rigid "rate-lanes" are drawn 

for the Union and every State to traverse as would when once drawn be impossible to be 

redrawn by lawmakers representing succeeding generations of the People. 

To enable meaningful deliberations, the GST Council has no guidance from the Constitution as 

amended by the 101st Amendment Act,2016 as to what the crucial expression "supply" (which 

implies a "transaction") referred to in Articles 246A, 269A and 286 and in clause (12A) of 

Article 366 means. It logically follows that following Bennion's advice in solving the maze of 

GST lawmaking neither any lawmaker nor anyone else would be able to "discover" any prior 

plan for making GST law which would be acceptable to the Union and the States from the 

provisions of the Constitution as amended by the 101st Amendment Act,2016.  

 
HARMONY vs. UNIFORMITY: TAKING CNOSSEN'S SUGGESTIONS SERIOUSLY 

 

It is however likely that taking the provisions of the amended Constitution as given, the 

lawmakers, with the "recommendations" which would somehow be made by the GST Council, 

would attempt to make such law, to transit to GST regimes by conceiving CGST, SGSTs and 

IGST as excise taxes, as would somehow be justified as consistent with those recommendations. 

The GST Council may choose either to guide bureaucrats serving the Union as well as the States 

by its recommendations or to be guided only by the bureaucrats serving the Union in collecting 

pre-GST excise taxes in making its recommendations. 

Harmony, the principle which would guide the GST Council, by definition implies 

plurality and variety and excludes uniformity. Harmony in the functioning of such institutions as 

'the State', 'the Bureaucracy' and 'the Market' as institutions of national life for purposes of  

serving the public interests in promoting "welfare", helps reconcile the variety in the respective 

rules of the game which the entities embedded in each institution would have to follow. The 

Constitution (101st Amendment) Act,2016 however envisages transition to GST regimes as 

extension of CENVAT to goods and/or services supplied in business-to-consumer transactions 

contingent on uniform rates of CGST, IGST and SGSTs applicable on goods and services 

belonging to categories consistent with the Harmonized System of Tariff  Nomenclature. The 

transition to GST regimes is not designed to ensure that there would be fairness in the 

functioning of the institutions of 'the State', 'the Market' and 'the Bureaucracy' and that they 

would be able to function as institutions of national life  as stipulated in Article 38 (infra). 
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Whatever is characterized by Cnossen as a "true" GST would have to serve the public 

interests and to be consistent with respect for the value designated "Truth" derived from 

Mundaka Upanishad and cherished by the Republic.  As already noted the public interests are 

relatable to the Directive Principles of 'State' Policy. They stipulate many goals (e.g.," welfare") 

and norms (e.g., " 'just' social order", "common good" etc.) some of which, being relevant 

prima facie to public finance, are extracted from Articles 38 and 39 as under: 

 
"38. State to secure a social order for the promotion of welfare of the people.—(1) 

The State shall strive to promote the welfare of the people by securing and protecting as 

effectively as it may a social order in which justice, social, economic and political, shall inform 

all the institutions of the national life.  

(2)...(italics added) 

 

 "39. Certain principles of policy to be followed by the State.—The State shall, in 

particular, direct its policy towards securing—  

(a)... 

(b) that the ownership and control of the material resources of the community are so 

distributed as best to sub serve the common good;  

(c) that the operation of the economic system does not result in the concentration of wealth 

and means of production to the common detriment; 

(d)... 

(e)... 

(f)...(italics added)" 

 

In applying the foregoing principles, it is important to note that-  

(i) "community" refers to the community of individuals and other legal, social and natural 

entities populating the nation; "distribution" of  resources stands for what economists would say 

"allocation" of resources; and "sub-serving the common good", being an attribute of "good 

governance", is the essence of what the economists would label optimality in the allocation of 

resources;  

(ii)  "national life" relates to the fraternal life expected to evolve as resolved by the People of 

India and be lived by individuals without any detriment to the unity and integrity of the nation 

and to the dignity of every individual ( referred to supra);  

(iii) subjects of relevance to national interest (referred to infra) are included in a sub-set of the 

set of the subjects of relevance to serving the public interests; and  

(iv) avoidance of concentration of wealth and means of production to the common detriment 

implies avoidance of detriment to national income and to the wealth of the nation in an "open" 

economy. 

The relevance of the role of institutions of national life in securing and protecting a "just" 

(i.e., fair) social order so as to reduce uncertainties in promoting welfare of the People had been 

recognized by the Constituent Assembly in enacting Article 38. Such recognition predates the 

thesis of  the Nobel Laureate Douglass North (in ........) that institutions help reduce uncertainties 

in life. It is important to distinguish between institutions such as 'the State', 'the Market' and 'the 

Bureaucracy' and the entities (e.g., Government of India, Reliance Industries or Central Bureau 

of Excise and Customs) embedded in them. Institutions are not Organizations. The entities 

embedded in any institution play their games in accordance with the rules of the game (or 

"Dharma") which the institutions recognize. 
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"History of state revenue production is the history of the evolution of the state" 

(Margaret Levi, "Of Rule and Revenue"). Seen from this perspective, the history of the evolution 

of 'the State' in India may be taken to have begun soon after the enactment of the Government of 

India Act. 1935 by the Parliament in Britain even if we ignore the earlier efforts of many local 

bodies to manage their services out of revenues collected by levy of local taxes. Well before the 

Parliament of India populated by Peoples' representatives came into being after 1950, 

popularly elected Provincial Legislatures (the pre-Independence predecessors of the State 

Legislatures) assumed responsibility soon after 1935 to govern the Provinces by producing 
revenues through levy of taxes on the consumption of goods in their respective territories. That 

was much to the dislike of the then Governor-General who sought the intervention of the Federal 

Court in 1938. The contention of the Governor-General was found by the Court contrary to the 

provisions enacted in the Government of India Act,1935. The following observations of Sir 

Maurice Gwyer CJ ‘In the matter of THE CENTRAL PROVINCES AND BERAR SALES OF MOTOR 

SPIRIT AND LUBRICANTS TAXATION ACT, 1938’ reported in 1 STC 1 on the ‘spirit of 

reasonableness and common sense’ among the interested agencies of ‘the State’ for taxing the 

same taxpayer continue to be prophetic and politically significant:- 

 
“If I may be permitted to hazard a guess, the anxiety of the Government of India arises from the 

possibility that a general adoption by Provinces of India of this method of taxation (of retail, 

post-manufacture, sales of goods) will tend to reduce the consumption of the taxed commodities 

and thus indirectly diminish the central excise revenue. This, however, is a circumstance which 

this Court cannot allow to weigh with it if, as I believe, the interpretation of the Act is clear; 

though it might be an element to take into consideration if there were real ambiguity or doubt. 

But I do not think there is either ambiguity or doubt, if the two entries are read together and 

interpreted in the light of one another. The difficulty with which the Government of India may 

be faced is of a kind which must inevitably arise from time to time in the working of a Federal 

Constitution, where a number of taxing authorities compete for the privilege of taxing the same 

taxpayer. In the present case, the result may well be that the Central Government will find itself 

unable to make such a distribution of the proceeds of excise duties under section 140 of the Act 

(which was later succeeded with modifications by Article 270 in the Constitution) as it might 

otherwise desire to do; but these are not matters for this Court and they must be left for 

adjustment by the interests concerned in a spirit of reasonableness and common sense, 

qualities which I do not doubt are to be found in India as in other Federations” (comments and 

emphasis and italics added). 

 

The formation of the federation envisaged in the Government of India Act,1935 having 

been inchoate, the Constituent Assembly did not value the pioneering initiatives taken by the 

Provinces towards the evolution of 'the State'.. Overruling the views of the Provincial Finance 

Ministers the Constituent Assembly enacted such restrictions on the legislative competences of 

the States in Article 286 as were not thought of even by the colonial rulers. However, every State 

could collect revenues accruing to it at "destinations" of delivery for consumption even from 

dealers who were functioning from places outside the State by resort to the legally valid "nexus 

principle". With the abolition of the erstwhile Princely States in 1956, the restrictions on the 

legislative competences of the States could have been done away with or meaningfully modified 

just to prevent "rate races to the bottom" among States;  and to require collection on a value-

added basis which method had been recognized as the best practice in France since 1954.  

Instead, as part of steps taken to use the instrument of central planning along with strict 

control of domestic and international trade and commerce and of the use of foreign exchange, the 
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"destination principle" of collection of state sales taxes was done away with in 1956 along with 

disabling, by stipulating legal categories such as "inter-state". "outside the state" etc., the States 

from relying on the "nexus principle" of collection from out-of-State dealers. This was done 

using a new instrument called "central sales tax" which was designed to be collected at the 

"origin" of movement of the goods at which central excise would also be collected from 

domestic producers. Some goods were declared by Parliament to be of importance to inter-state 

trade or commerce following the nomenclature applicable to collection of central excise and the 

legislative competences of the States were restricted for levy of state sales taxes on such 

"declared goods" even within the respective States. Just as economic enterprise in the institution 

of 'the Market' was constrained by legal controls, so also political enterprise at sub-national 

levels in the institution of 'the State' was constrained by not recognizing and building on the 

pioneering role played by the erstwhile Provinces in the evolution of 'the State'. 'The State' ought 

to be able to evolve as an efficient institution of national life to ensure optimal allocation of 

resources to sub-serve the common good and fairness in the rules of the game by which 

institutions of national life function. This would be possible only when it becomes possible for 

political entrepreneurs who are able to lead local governments efficiently to become Chief 

Ministers leading State Governments and for political entrepreneurs functioning as Chief 

Ministers of States to become the Prime Minister. 

 Thanks to the division of the political space to levy direct and indirect taxes between the 

Union and the States, the institution of 'the Bureaucracy' when deployed in official or legal 

hierarchies by the Government of India and the State Governments functioned as members of 

diverse civil services administering direct and indirect taxes separately and administering Union-

level and State-level taxes separately. The tax bureaucrats posted to exercise various jurisdictions 

have not been oriented by training to visualize the economy related to the nation as consisting of 

the flow of values of goods and services in one direction and the balancing flow of incomes in 

the reverse direction as suggested by the well-known public finance intellectual RAMusgrave. 

Even though national interest (referred to supra) would justify the creation of one service of 

direct and indirect tax bureaucrats common to the Union and the States, the need for the creation 

of such an All-India Taxation Service has not been realized in the Rajya Sabha as envisaged in 

Article 312. The bureaucrats embedded in the institution of 'the Bureaucracy' ought to be 

deployed to implement 'State' Policy relating to the mode of administration and compliance with 

tax laws without detriment to national income and to the wealth of the nation or to administer tax 

statutes. But since they are neither organized as a service collecting both direct and indirect taxes 

nor are deployed to function across the national/sub-national divide the institution of 'the 

Bureaucracy' is unable to function as an institution of national life for purposes of Article 38 

(supra). 

During pre-Independence days, recognizing the need to provide sources of revenue to the 

Native Princes, the Empire had conferred legislative competences to the Provinces to  direct and 

indirect taxes on sub-sets of taxable events/bases. Thus indirect excise duties could be levied by 

the Provinces on alcoholic liquors after Minto-Morley Reforms and direct taxes could be levied 

by the Provinces on "agricultural income" after the Montague-Chelmsford Reforms. These have 

continued in post-1950 Republic. A "true" GST as suggested by Cnossen would find such 

division of legislative competences to levy direct and indirect taxes between the Union and the 

States to be impediments. 

For many decades since 1950, central planning process predominantly and transparently 

coordinated inter-sector linkages in the economy with a view to allocate resources to sub-serve 
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the common good. From 2015,'the State' has  discontinued allocation of resources by a central 

planning process which relied on input-output models. With the withdrawal of 'the State' from its 

predominant position in the allocation of resources, it would now be primarily for 'the Market' to 

coordinate inter-sector linkages in the economy in a decentralized manner. Unlike analytics 

based on the transparent input-output models, the only inherently non-transparent  instruments 

available for 'the Market' to allocate resources are the unit "prices" for goods and/or services 

"discovered" by it from time to time in balancing the demand and supply of goods and services, 

simultaneously preserving the privacy of information possessed by every market-participant. 

The demand for and supply of goods and services would however be subject to mutual 

revelations of relevant facts to each other by every socially relevant entity constrained by the 

unrevealed information as to its "type" (i.e., its endowments, preferences, valuation etc.) 

possessed by every such entity which participates (or would like to, but does not, participate) as 

party to any transaction leading to such supply. The law, including law relating to levy of direct 

and indirect taxes, would have to induce the actual and/or potential market-participants to reveal 

their respective types to each other TRULY in participating (or avoiding participation) as parties 

in mutual transactions. It is also important to recognize that every market transaction involves 

transaction costs and the total incidence of indirect taxes included in the monetary consideration 

agreed to for a transaction would be merely a part of such transaction costs. Unless the true types 

of the actual and potential market-participants are revealed, it would be naive to pretend that 

prior-stage (or "input") GST credits would minimize/eliminate all the transaction costs which 

imply participation constraints for potential market-participants. 

The GST law may require parties to every contract leading to the supply of goods and/or 

services to reveal the particulars of the transaction TRULY in supply vouchers to be issued by 

every supplier. Such a provision would be weak unless the law provides for incentives to every 

recipient to demand the issue of such supply vouchers even in case of supplies (e.g., in business-

to-consumer transactions) for which no prior-stage GST credit would be available. If in addition 

the law should require that such supply vouchers would have to be printed from a hand-held or 

other pre-programmed electronic equipment the data from the equipment when transferred to a 

national data-base can enable data-and-analytics based e-governance of most governance 

protocols. 

Whatever be the information as to the inherently different undisclosed valuations to 

which every supplier or the corresponding recipient is exclusively privy, a supply voucher issued 

(unless withheld from issue) would necessarily state a unique amount of monetary consideration 

voluntarily agreed to by the parties as payable for the underlying transaction from which 

(temporal or spatial) unit prices would be discernible. Based upon reliable commercial 

intelligence inputs, research and analysis the Government of India as the coordinating agency of 

'the State' (which is constitutionally responsible to serve the public interests by creatively 

invoking Article 263 supra) may be able to notify publicly guidance in advance from time to 

time for the respective cif and fob transaction values applicable at any customs station in India, 

of every class of well-defined goods expected to prevail without jeopardy to domestic industry, 

in the world market to which the domestic economy is open. If the guidance values are so 

notified the expected fob values may also guide the taxable values of goods supplied 

domestically to any location within India in pursuance of non-arms'-length transactions and other 

transactions (e.g., bailment) which do not involve transfer of property rights in goods. The 

expected cif values would guide the taxable values of goods supplied in the course of import into 

India; and the expected fob values would guide the lower bounds of taxable values of goods to 
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be vouched in the relevant export invoices for the exporter entity being eligible for full credit of 

GSTs paid by it as part of consideration at the prior stages. 

Prior notification of the imputed cif and fob transaction values applicable at the customs 

stations in India consistent, according to the judgment of the Government of India, with the 

values expected to prevail at the respective origins of  the supplies in the world market, would 

reduce the problem of valuation of goods at the international and inter-state borders to one of 

classification. Valuation questions relating to services would be amenable to be resolved by 

protocols requiring acceptance of the terms and other particulars of the relevant contracts 

required to be disclosed in advance. Subject to prior notification of cif and fob transaction values 

of goods identifiable with reference to a harmonized classification of goods mutually agreed to 

by the nations from time to time, appropriate unit prices for the supplies of specific goods and 

specific services based on true mutual revelations of types by market-participants when 

discovered by 'the Market'  by balancing supply and demand from time to time would- 

(i) on the one hand be usable as instruments for the decentralized allocation of resources in the 

economy to sub-serve the common good; and 

(ii) on the other, function as indices of fairness of the terms of the respective arms'-length 

transactions of exchange between the suppliers and the corresponding recipients of such goods 

and services in the environment of 'the Market'. 

It is important to realize that if the provisions of law use minimum necessary categories 

consistent with the law of parsimony (viz.,"Entities must not be multiplied beyond necessity") 

well-known by the name "Occam's razor", it would be easy for anyone to interpret the law 

accurately to apply to facts and circumstances arising at any time without the need for any 

professional opinion or authoritative judgment most of the time. In particular the constitutional 

requirement of compliance with the requirements relating to "national life" made in Article 38 

supra implies that sub-classification of each of the broad transaction categories "business-to-

business"(B2B) and "business-to-consumer" (B2C) well-recognized by 'the Market' more 

narrowly as "intra-state" and "inter-state" and "deemed inter-state" with reference to inter-state 

geographical borders within the nation would disable 'the State' from complying with those 

requirements by functioning as an institution of national life. Inter-state borders ought to be 

relevant only for the limited political purpose of  constitutionally valid lawmaking and 

accountable governance in the Union of States that is "India". 

At least one plan of GST (and the requisite non-GST) lawmaking may be made consistent 

with the suggestions made by Cnossen. The mostly non-negotiable structural elements of the 

plan could include: 

1) GST would not be levied as extended CENVAT on specific goods and/or services since 

both the Union and the States would -as observed (infra) by Gwyer CJ- compete for 

levying GST on the same "taxpayer" and not on the same goods and/or services; The 

levy would be ad valorem on the monetary consideration vouched by a supplier for the 

supplies of goods and services made by him/it to a recipient as a mutually agreed proxy 

for the inherently different values ascribed to the supply by each party to the underlying 

transaction; To insist on the issue of true supply vouchers as prescribed in law by B2C 

suppliers for every supply, legal incentives would be provided to income-tax-paying 

individual consumers in the form of income-tax relief; and to other individual consumers 

to participate in primary- GST jurisdiction-wise quarterly raffles to be held separately by 

Government of India and every State Government for the award of many moderate 

prizes, a few large prizes and a bumper prize on the basis of the net amounts of CGST(R) 
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or SGST paid in every quarter; Exporters would be legally eligible for full credit of prior-

stage CGST paid by them for supplies received by them if they vouch the values of 

subsequent supplies made by them in the course of export out of India to be not lower 

than the imputed fob values notified from time to time by the Government of India 

consistent with the prevailing values in the world market; B2B suppliers would be 

entitled to full credit of prior-stage CGST(NR) paid by them for plant and machinery as 

and when they furnish returns after the same are installed by being fixed on land in the 

premises licensed to be used by them and for other capital goods as and when they 

furnish their returns after such supplies, but if they avail depreciation relief under 

income-tax law, CGST(NR) would be payable on the amount of such depreciation at 

applicable rates, by deeming the availing of depreciation as "supply". 

2)  Since market-participants would take their rights seriously, "Supply of goods and/or 

services" would be defined in the Constitution with due reference to transfer of property 

rights in goods from the supplier or of contractual rights for the services to be provided 

in accordance with a contract by deployment of the assets in the possession of the 

supplier; and Parliament would be enabled to include in or exclude from the scope of the 

term such classes of well-defined transactions as it deems fit to serve the public interests, 

subject to protecting the interests of the States by suitable amendment of Article 274; 

3)  There would be no IGST and no legal necessity to distinguish between "inter-state" and 

"intra-state" transactions with reference to inter-state geographical boundaries; and GST 

regimes would be designed to collect net taxes at "destination"; Legislative competences 

of the Union and the States would be redefined in such manner that the Union would be 

able to levy CGST(NR) on all international and domestic business-to-business (B2B), or 

"Non-retail", transactions  and to levy CGST(R) on all domestic business-to-consumer 

(B2C), or "Retail", transactions; and, subject to restrictions specifying a "floor" rate of 

SGST (e.g., as a multiple of -say, twice- the CGST(R) rate on retail supplies), every State 

would also be able to levy SGST on B2C ("Retail") transactions within the State in which 

the destination specified by the recipient is situate; It would not be necessary for the 

Constitution to prohibit the levy of sur-charges on CGST(R) and on SGST;  B2B 

transactions would be those in which the recipients are "registered" under the central GST 

statute in every State from which such recipient functions by adding values before 

subsequent supplies; Conditional prior-stage CGST(NR) credits would be allowed in law 

only for non-retail transactions and as such no net tax revenues would be expected to 

accrue to the Union(or to any State by assignment) on non-retail transactions; There 

would be only one CGST(R) rate and one floor rate of SGST under the GST law for 

every taxable supply; Floor rates would avoid formal uniformity but would be expected 

to induce informal uniformity since States would tend to specify SGST rates as close to 

floor rates as possible in order to retain taxpayers within their respective territories; 

Production and consumption leading to negative externalities would be subject to excise 

duties levied outside GST regimes on suppliers; consumption of luxurious services would 

be subject to taxes on luxury levied outside the GST regimes on suppliers. Relief related 

to CGST(R) and SGST paid by consumers of well-defined quantities of goods and/or 

services constituting minimum basic needs according to law would be by direct transfer 

of such benefit to their accounts and not by specifying a lower rate of CGST(R)/SGST 

without linking beneficiaries. 
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4) B2B and B2C suppliers would be required, subject to a conditional exemption regime 

applicable to small-scale suppliers and governance protocols for enforcing the conditions, 

to be registered in every State under the central and the applicable state GST statutes; The 

requirement of suppliers who may be exempted from registration protocols to get licenses 

from the local bodies for the use of well-defined premises within their respective 

territorial jurisdictions for receiving supplies and adding values before making 

subsequent supplies there from or for the practice of any professions, trades, callings or 

employments in those premises  would be insisted upon without exception. Particulars of 

suppliers and the premises used by them as places of business would be accessible in a 

national database on real time basis for all public authorities and all actual and potential 

market-participants; Functioning of the GST authorities would be consistent with 

appropriate "Know-Your-Taxable Entity" (KYT) and "Know-Your-Destination" (KYD) 

Norms based upon information available from such national database. 

5) Registration of suppliers would be subject to the supplier opening an escrow account in a 

bank jointly along with the primary central-cum-state GST authority with the requisite 

jurisdiction to which account the amount of CGST(NR) payable on supplies being made 

may be debited on the exercise of the mandate given by him/it to the supplier entity on 

which order or indent for the supply is placed; if a supplier makes B2C supplies also, 

securities for the payment of CGST(R) and every applicable SGST due would also be 

stipulated. 

6)  The Central Board of Direct Taxes and the Central Board of Excise Customs and Service 

Tax and similar authorities at the State level would be replaced by a National Taxes 

Board by invoking an appropriate Entry in the Concurrent List. The National Taxes 

Board would be constituted as the statutory authority to oversee, without any detriment to 

the national income and to the wealth of the nation, all cognitive and empirical aspects of 

the compliance with, and the administration of, all central and state tax statutes. The 

National Taxes Board would be the only authority for advance rulings. The Concurrent 

List would be amended to include an Entry on the procedure for the administration of and 

compliance with all tax statutes including the central and state GST statutes in the same 

manner in which criminal procedure and civil procedure are listed therein. Every 

supplier, including the suppliers exempted from registration, would be required to print 

and issue a true supply voucher stating every prescribed particular of the transaction 

underlying the supply including the true identities of the parties to the transaction; 

Printing would be from a hand-held or other electronic equipment pre-programmed to 

allow transmission of data confidentially from and to a national database maintained 

under the authority of the National Tax Board ; the particulars would, in case of 

registered suppliers, include the amount charged as CGST(NR) in case of B2B supplies 

and the amounts charged as CGST(R) and SGST in case of B2C supplies shown 

separately; The suppliers exempted from registration and making B2C supplies would 

have to issue supply vouchers showing the amounts of consideration inclusive of the 

incidence of CGST(R) and SGST along with a formal declaration that the amount of 

consideration includes the amounts of CGST and SGST which accrue according to law; 

Exemption from registration would be conditional on the supplier pre-paying in advance 

of every quarter prescribed lump-sums in lieu of CGST and SGST which may accrue in 

the ensuing quarter. Thus every supplier would function on pre-paid or post-paid basis. 
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7) Cascading of levies {CGST(R) and SGST on B2C values inclusive of CGST(NR) on B2B 

values} would be avoided by specifying a modification of the B2C taxable value in law 

as under: 

B2C taxable value = 
��� ����	
���	��×���

������� ��� �� ���
 

 

The above formula has been used in section 8A of the Central Sales Tax Act, 1956 for 

many years now and is well-understood. If the law stipulates that every supplier, whether 

registered or exempted from registration, would have to issue a true supply voucher duly 

printed from a pre-programmed hand-held or other electronic equipment, it would be 

easy to update the equipment from time to time as and when the rates change. 

8) The administration of the central and state GST statutes would comply with the 

procedure provided in law for application concurrently to both statutes; There would be 

one-to-one correspondence between every supplier and a unique central-cum-state 

primary GST authority with the requisite territorial jurisdiction; such authorities would be 

appointed by deploying  bureaucrats serving the State in case the taxable entity does not 

provide banking/insurance/financial/ railway/carrier/warehouse-keeping/ postal/courier 

services or supplies goods and/or services in the course of export out of India and 

functions from a place or places of business located in one State/UT only, and the 

requisite functions and powers under the central GST statute would be entrusted to those 

authorities by invoking Article258. In case of every other taxable entity functioning from 

a principal place of business in any State, the primary central-cum-state GST authority 

would be appointed by deploying bureaucrats serving the Union and the same authority 

would be entrusted with the powers and functions under every applicable state GST 

statute by invoking Article 258A. There would be a unique hierarchy of post-primary 

GST authorities to correct the errors in the decisions made by the primary GST 

authorities and other lower post-primary GST authorities in the hierarchy so that the GST 

and other dues are assessed accurately and accounted for after 

payment/collection/recovery from those taxpayers from whom they accrued. 

9) For better coordination of the levy and collection of indirect taxes on the flow of values 

of goods and services and the balancing reverse flow of incomes as visualized by 

RAMusgrave, it may be appropriate in the national interest to create an All-India 

Taxation Service common to the Union and the States.  

 
WHEN HARMONY CAN BE SOCIALLY RELEVANT 

 

The destiny with which India had a tryst in 1947 had been interpreted in 1950 to imply a 

"closed" economy in which allocation of resources by 'the State' through the instrument of 

central planning based on input-output analytics was expected to lead to planned GDP growth 

and to sub-serve the common good. The Planning Commission was accordingly established in 

pursuance of the Directive Principles of State Policy. India's destiny has had to change since 

early 1990s and the economy has had to "open" to world market by relaxing controls on trade 

and on foreign exchange. Correspondingly State Policy concerns would have to relate to national 

income and not merely to gross domestic product. Avoidance of detriment to national income 

and to the wealth of the nation in the absence of such instruments as control over domestic and 

international trade and commerce and control over use of foreign exchange has become critical 

in the interest of the nation. Governance of collection of taxes on the flow of the values of goods 
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and/or services and the balancing reverse flow of money-incomes has therefore to be well 

coordinated by the Entities embedded in 'the State'. The Government of India would have to 

cease ignoring its responsibility, vide Article 263, to coordinate policy and action focused on 

specific social disorders such as undue price-distortions; and reduce its overwhelming presence 

in the institutional space available to 'the State' and facilitate the evolution of 'the State' to 

function as an institution of national life. Legislative competences of the States, whose 

predecessors (the British Provinces) pioneered the evolution of 'the State', ought not to be unduly 

restricted by the Constitution. State Governments have also allow local bodies to govern 

themselves.  Capacity of revenue-deficient local bodies ought to be built to ensure that the tax-

base for the levy of property taxes develops in tune with development of infrastructure and that 

they are able to discontinue price-distorting levies such as octroi and to provide their mandatory 

services efficiently by incurring expenditure from their respective local tax revenues. 

Political enterprise is risky and sometimes fails just as economic enterprises do. But 

wisdom is derived by learning from failures of past initiatives. As Piet Hein says, 

"Road to wisdom?- Well, it's plain 

And simple to express 

Err and err and err again 

But less and less and less" 

Initiatives to amend the Constitution first before agreeing on the plan to enact tax laws had been 

taken in 1982 and 2003 to enable the levy of central consignment tax and "concurrent" service 

taxes respectively. The tax laws envisaged in those amendments have not been enacted. The 

101st Amendment Act, 2016 has nullified the 2003 Amendment but has retained the 1982 

Amendment for reasons which are so far not clear. Once again the Constitution has been 

amended to enable the levy of CGST, SGGSTs and IGST before working out a plan of GST (and 

complementary non-GST?) law making mutually acceptable to the Union and the States which if 

worked out earlier, would have provided a purpose for the 101st Amendment Act.2016. 

Wise lawmakers would be able to be creative and to work out such plans for making GST 

law along with other law, subject to purposeful amendment of the Constitution as may serve the 

public interests better than-  

(i) the plan which has been described in this paper; or  

(ii) such law as may somehow be enacted after the 101st Amendment Act,2016 leaving 

'the Market' do what it can to discover prices of goods and/or services without reference 

to a "just" social order or common good.  

They would be able to do so if they put their heads together in enabling the Union and every 

State to act in the common interest of the Union and the States  in serving the public interests. It 

would be best if they do not ignore the suggestions made by Cnossen and referred to in this 

paper. They would do well to distinguish between "matters" of legislative competence referred to 

in Chapter I of Part XI of the Constitution and "subjects" of social relevance referred to in Article 

263 which is in Chapter II of Part XI. They would also have to note that the Directive Principles 

of State Policy and the institutions of national life referred to in Article 38 are still relevant in 

spite of the discontinuation of the role of the Central Planning Commission. It may not be 

possible for Contrived harmony as applicable in complying with international treaty obligations 

to be extended to municipal law making since it cannot be made without applying the Directive 

Principles of State Policy. Such contrived harmony cannot replace the implied harmony in the 

functioning of 'the State', 'the Market' and 'the Bureaucracy' as institutions of national life. Such 

"hidden' harmony is unavoidable in transiting from allocation of resources by central planning to 
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subserve the common good to decentralized allocation of resources by 'the State' nudging 'the 

Market' to "discover" fair prices for goods and/or services supplied to domestic consumers, 

domestic producers and exporters. This would ensure secure and protect a "just" social order. 

The lawmakers would have to realize that hidden harmony is better than the obvious and 

to understand and act upon Sijbren Cnossen's suggestions in serving the public interests. 
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