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Goods and Services Tax Regimes: Administration, Compliance and the Constitution 

 
SYNOPSIS 

 
The Constitution (101st Amendment) Act, 2016 has commenced without a prior plan for 

procedural lawmaking relating to the administration of, and compliance with a GST Regime which 

would have to have no disharmony in structure. It is expected that the GST Council would make 

recommendations on the procedural provisions to be enacted separately in three central statutes relating 

to the levy  of central GST, inter-state GST and central GST compensation cess, and in various statutes 

applicable in every State and UT for the levy of state GSTs; and that all those statutes would commence 

on 1st July 2017. From the proposals before the GST Council however, it appears necessary for the 

lawmakers to enact more amendments to the Constitution in order to ensure that procedural provisions of 

those statutes align  harmoniously with the Constitution. The practical need for such amendments to 

ensure production of revenues by minimizing potential litigation is examined. 

 

LAWMAKING AND LEGISLATIVE COMPETENCES 
 

Francis Bennion compares lawmaking and interpretation to finding a path through a 

maze. Any scout who attempts to "solve" a maze knows that the solution would require the 

working out of a plan by keeping in mind both the destination and the possible alternative paths. 

In the Republic of India ( being a Union of States)  competences to make law are defined in the 

Constitution enacted by the People and are allocated by them either- (i) to the Union and to the 

States mutually exclusively; or (ii) to the Union and to the States "concurrently". As such, 

lawmaking on any new matter of legislative competence would have to be in two steps, viz., 

 1. working out a plan politically acceptable to lawmakers serving the Union and the 

States, of lawmaking for a common purpose aimed at serving the public interests; and  

2. redefining legislative competences of the Union and the States to make law 

according to the plan worked out in step 1. 

It follows that before step 2 is taken, step 1 would have to be completed in order to ascertain if 

redefinition of legislative competences is at all necessary, and if so how such redefinition would 

have to be provided for in the Constitution so that central and state statutes may be validly 

enacted to provide for whatever is politically acceptable in step1. 

A recommendation was made to the Government of India in 2004 by the Kelkar 

Committee to initiate a "Grand Bargain" with the State Governments to transit from the regimes 

for the levy at the "origin"s of  buoyancy-deficient central excise duties and central service taxes 

to the regimes for the levy at the "destination"s of central and state "goods and service taxes" 

(GSTs). The recommendation was made in the context of maintaining appropriate budget-

balances as stipulated in the law relating to fiscal responsibility and budget management. An 
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Empowered Committee of State Finance Ministers (ECSFM) had been constituted earlier by the 

Government of India as recommended by an earlier Chief Ministers' Conference to enable the 

States to transit to regimes for the collection of state sales taxes on a value-added basis. Its 

deliberations led to state-level regimes for collection of state sales taxes on value-added basis. 

The same Committee was requested to help the Government of India in the Grand Bargain 

suggested by the Kelkar Committee. 

The ECSFM presumably considered the suggestion as to a new instrument designated 

Viable Integrated Value-Added Tax (VIVAT) made by Keen and Smith for adoption by the 

European Commission and brought out a "First" Discussion Paper in November 2009. The 

solution suggested in that paper was based on the introduction of a new instrument presumably 

modeled on a modified version of VIVAT. It was designated by the ECSFM as "Integrated 

Goods and Services Tax" (IGST). Without proceeding to draft the provisions of the central and 

state statutes for the levy of GSTs by relying on the instrument of IGST, and without working out 

a plan for lawmaking acceptable politically in common to the lawmakers serving the Union and 

the States as step1 however, the Government of India went ahead to take step 2 and moved the 

Constitution (115th Amendment) Bill, 2011 in May 2011. 

The 115th Amendment Bill lapsed with the dissolution of the Lok Sabha in 2014. Once 

again however the new Government of India decided to continue step 2 by mimicking the 115th 

Amendment Bill and moved the Constitution (122nd Amendment) Bill, 2014, in December 2014 

without completing step 1 above. The 122nd Amendment Bill has led to the enactment of the 

Constitution (101st Amendment) Act,2016 which provided inter alia for the constitution of the 

Goods and Services Tax Council (GST Council) to make recommendations to the Union and the 

States on various matters including the provisions of the central and state statutes proposed by 

the Government of India for the levy of GST. While the formal proceedings and 

recommendations of the GST Council are not yet in the public realm, the proposals of the 

Government of India before the GST Council as to the provisions of the central and state statutes 

for the levy of CGST, IGST, GST compensation Cess and SGSTs are in the public realm. 

According to press reports, those provisions are expected to be recommended by the GST 

Council and the GST regimes would be operational with effect from the 1st July,2017. 

Article 265 stipulates: " No tax shall be levied or collected except by authority of law". 

As for lawmaking, Article 245  provides as under: 
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"245. (1) Subject to the provisions of this Constitution, Parliament may make laws for the 

whole or any part of the territory of India, and the Legislature of a State may make laws for the 

whole or any part of the State. 

(2) No law made by Parliament shall be deemed to be invalid on the ground that it would have 

extra-territorial operation." (italics added) 

 

It thus follows that lawmaking has to conform to the provisions in the Constitution and that 

payment of tax dues  and collection of tax revenues would have to rely on an accurate 

interpretation of the law by which the tax is taken to be levied. It is easy to see that the simpler 

the provisions of the law are, the easier it would be to interpret them without any error. 

Simplicity would be evident if the drafting of the provisions of law conforms to the Law of 

Parsimony (or "Occam's Razor") and the application of each provision is limited to minimum 

unavoidable categories (e.g., simply retail/ non-retail instead of more elaborately, non-retail and 

inter-state/ non-retail and intra-state/ non-retail and import/non-retail and export/ retail and 

interstate etc ) Simplicity makes the solution of the maze problem referred to by Bennion easy 

both for lawmaking and for interpretation. In this paper the question of simplifying the 

provisions expected to be recommended by the GST Council would however not be examined. 

In what follows, the provisions expected to be recommended by the GST Council are 

taken to lead to the completion of step 1 above. This paper does not make any attempt to analyze 

if the enactment of those provisions would facilitate good governance. It limits its analysis to 

ascertain what further amendments to the Constitution if any may be required as part of step 2 

above, without which the legitimacy of the enactment of those statutes would be questioned. This 

paper proceeds to bring out the mismatches between the provisions expected to be enacted in the 

central and state GST statutes and the provisions in the Constitution other than the provisions 

enacted in Part IV. Taking the provisions to be enacted in the central and state GST statutes 

which are expected to be recommended by the GST Council as given, it seeks to identify the 

provisions which if enacted in the Constitution would ensure compliance with Article 245 

(supra). This is followed by conclusions as to how further amendments to the Constitution if 

recommended and enacted would practically minimize litigation and maximize revenues. 

 
MISMATCHES BETWEEN GST STATUTES AND THE CONSTITUTION 

 

There are nine mismatches between the provisions of the central and state GST statutes 

expected to be recommended by the GST Council and the provisions of the Constitution as 
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amended up to 16th September 2016 {the date when the Constitution (101st Amendment) 

Act,2016 commenced}. The circumstances in which such mis-matches arise are described in the 

succeeding paragraphs. Such mis-matches have immense potential for litigation which would  

adversely affect revenue production. 

The term "supply" occurs in clause (2) of Article 246A, Article 269A, Article 279A, 

Article 286 and clause (12A) of Article 366. Most importantly it occurs in the very definition of 

the expression "goods and services tax" {vide clause (12A) of Article 366} and in the provision 

in clause (2) of Article 246A restricting the legislative competence of the State Legislatures 

referred to in clause(1) of that Article. It has deliberately not been defined in the Constitution. In 

view of the stipulation made in Article 367 of the Constitution read with the provisions enacted 

in section 20 of the General Clauses Act, 1897 referred to therein, the term "supply" would 

therefore have to be given its literal meaning as would be commonly understood by market-

participants. The legislative competence to define it in any other manner and to include any 

transaction in or exclude any transaction from the scope of the meaning of the term has not 

been formally allocated in the Constitution to Parliament or any other authority. 

On the other hand, the scope of the term "supply" is expected to be determined in 

accordance with the following provisions to be enacted ( and to be read with the provisions to be 

enacted in four Schedules) in the statutes for the levy of CGST and SGST separately- 

 
"3. Meaning and scope of supply 

(1) Supply includes— 

(a) all forms of supply of goods and/or services such as sale, transfer, barter, exchange, license, 

rental, lease or disposal made or agreed to be made for a consideration by a person in the course 

or furtherance of business, 

(b) importation of services, for a consideration whether or not in the course or furtherance of 

business, and 

(c) a supply specified in Schedule I, made or agreed to be made without a consideration. 

(2) Schedule II, in respect of matters mentioned therein, shall apply for determining what is, or 

is to be treated as a supply of goods or a supply of services. 

(3) Notwithstanding anything contained in sub-section (1), 

(a) activities or transactions specified in schedule III; or 

(b) activities or transactions undertaken by the Central Government, a State Government or any 

local authority in which they are engaged as public authorities as specified in Schedule IV, shall 

be treated neither as a supply of goods nor a supply of services. 

(4) Subject to sub-section (2) and sub-section (3), the Central or a State Government may, upon 

recommendation of the Council, specify, by notification, the transactions that are to be treated 

as— 

(a) a supply of goods and not as a supply of services; or 

(b) a supply of services and not as a supply of goods; or 
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(c) neither a supply of goods nor a supply of services. 

(5) The tax liability on a composite or a mixed supply shall be determined in the following 

manner — 

(a) a composite supply comprising two or more supplies, one of which is a principal supply, 

shall be treated as a supply of such principal supply; 

(b) a mixed supply comprising two or more supplies shall be treated as supply of that particular 

supply which attracts the highest rate of tax." (matter specified in italics for emphasis) 

 

The Schedules referred to above seek to provide as under: 
 

"SCHEDULE I 

MATTERS TO BE TREATED AS SUPPLY EVEN IF MADE WITHOUTCONSIDERATION 

[IN TERMS OF CLAUSE (c) OF SUBSECTION (1) OF SECTION 3] 

1. Permanent transfer/disposal of business assets where input tax credit has been availed on 

such assets. 

2. Supply of goods or services between related persons, or between distinct persons as specified 

in section 10, when made in the course or furtherance of business. 

3. Supply of goods— 

(a) by a principal to his agent where the agent undertakes to supply such goods on behalf of the 

principal, or 

(b) by an agent to his principal where the agent undertakes to receive such goods on behalf of 

the principal. 

4. Importation of services by a taxable person from a related person or from any of his other 

establishments outside India, in the course or furtherance of business. 

*** 

SCHEDULE II 

MATTERS TO BE TREATED AS SUPPLY OF GOODS OR SERVICES 

1. Transfer 

(a) Any transfer of the title in goods is a supply of goods. 

(b) Any transfer of goods or of right in goods or of undivided share in goods without the 

transfer of title thereof, is a supply of services. 

(c) Any transfer of title in goods under an agreement which stipulates that property in goods 

will pass at a future date upon payment of full consideration as agreed, is a supply of goods. 

2. Land and Building 

(a) Any lease, tenancy, easement, licence to occupy land is a supply of services. 

(b) Any lease or letting out of the building including a commercial, industrial or residential 

complex for business or commerce, either wholly or partly, is a supply of services. 

3. Treatment or process 

(a) Any treatment or process which is being applied to another person’s goods is a supply of 

services. 

4. Transfer of business assets 

(a) Where goods forming part of the assets of a business are transferred or disposed of by or 

under the directions of the person carrying on the business so as no longer to form part of those 

assets, whether or not for a consideration, such transfer or disposal is a supply of goods by the 

person. 

(b) Where, by or under the direction of a person carrying on a business, goods held or used for 

the purposes of the business are put to any private use or are used, or made available to any 

person for use, for any purpose other than a purpose of the business, whether or not for a 

consideration, the usage or making available of such goods is a supply of services. 
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(c) Where any person ceases to be a taxable person, any goods forming part of the assets of any 

business carried on by him shall be deemed to be supplied by him in the course or furtherance 

of his business immediately before he ceases to be a taxable person, unless— 

(i) the business is transferred as a going concern to another person; or 

(ii) the business is carried on by a personal representative who is deemed to be a taxable person. 

5. The following shall be treated as “supply of service” 

(a) renting of immovable property;  

(b) construction of a complex, building, civil structure or a part thereof, including a complex or 

building intended for sale to a buyer, wholly or partly, except where the entire consideration has 

been received after issuance of completion certificate, where required, by the competent 

authority or before its first occupation, whichever is earlier. 

Explanation.- For the purposes of this clause- 

(1) the expression "competent authority" means the Government or any authority authorized to 

issue completion certificate under any law for the time being in force and in case of non-

requirement of such certificate from such authority, from any of the following, namely:– 

(i) an architect registered with the Council of Architecture constituted under the Architects Act, 

1972; or 

(ii) a chartered engineer registered with the Institution of Engineers(India); or 

(iii) a licensed surveyor of the respective local body of the city or town or village or 

development or planning authority; 

(2) the expression "construction" includes additions, alterations, replacements or remodeling of 

any existing civil structure; 

(c) temporary transfer or permitting the use or enjoyment of any intellectual property right; 

(d)development, design, programming, customisation, adaptation, upgradation, enhancement, 

implementation of information technology software; 

(e)agreeing to the obligation to refrain from an act, or to tolerate an act or a situation, or to do an 

act; 

(f) works contract including transfer of property in goods (whether as goods or in some other 

form) involved in the execution of a works contract; 

(g) transfer of the right to use any goods for any purpose (whether or not for a specified period) 

for cash, deferred payment or other valuable consideration; and 

(h) supply, by way of or as part of any service or in any other manner whatsoever, of goods, 

being food or any other article for human consumption or any drink (other than alcoholic liquor 

for human consumption), where such supply or service is for cash, deferred payment or other 

valuable consideration. 

6. The following shall be treated as supply of goods 

(a) supply of goods by any unincorporated association or body of persons to a member thereof 

for cash, deferred payment or other valuable consideration. 

 

SCHEDULE III 

ACTIVITIES OR TRANSACTIONS WHICH SHALL BE TREATED NEITHER AS A 

SUPPLY OF GOODS NOR A SUPPLY OF SERVICES 

1. Services by an employee to the employer in the course of or in relation to his employment. 

2. Services by any Court or Tribunal established under any law for the time being in force. 

3. (a) The functions performed by the Members of Parliament, Members of State Legislature, 

Members of Panchayats, Members of Municipalities and Members of other local authorities; 

(b) The duties performed by any person who holds any post in pursuance of the provisions of 

the Constitution in that capacity; or 

(c) The duties performed by any person as a Chairperson or a Member or a Director in a body 

established by the Central Government or a State Government or local authority and who is not 

deemed as an employee before the commencement of this clause. 
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4. Services by a foreign diplomatic mission located in India. 

5. Services of funeral, burial, crematorium or mortuary including transportation of the 

deceased." (Italics added for emphasis) 

 

SCHEDULE IV 

ACTIVITIES OR TRANSACTIONS UNDERTAKEN BY THE CENTRAL 

GOVERNMENT,A STATE GOVERNMENT OR ANY LOCAL AUTHORITY WHICH 

SHALL BE TREATED NEITHER AS A SUPPLY OF GOODS NOR A SUPPLY OF 

SERVICES 

1. Services provided by a Government or local authority to another Government or local 

authority excluding the following services: 

(i) services by the Department of Posts by way of speed post, express parcel post, life insurance 

and agency services; 

(ii) services in relation to an aircraft or a vessel , inside or outside the precincts of a port or an 

aircraft; or 

(iii) transport of goods or passengers. 

2. Services provided by a Government or local authority to individuals in discharge of its 

statutory powers or functions such as- 

(i) issuance of passport, visa, driving licence, birth certificate or death certificate; and 

(ii) assignment of right to use natural resources to an individual farmer for the purpose of 

agriculture. 

3. Services provided by a Government or local authority or a governmental authority by way of: 

(i) any activity in relation to any function entrusted to a municipality under article 243 W of the 

Constitution; 

(ii) any activity in relation to any function entrusted to a Panchayat under article 243 G of the 

Constitution; 

(iii) health care; and 

(iv) education. 

4. Services provided by Government towards- 

(i) diplomatic or consular activities; 

(ii) citizenship, naturalization and aliens; 

(iii) admission into , and emigration and expulsion from India; 

(iv) currency , coinage and legal tender , foreign exchange; 

(v) trade and commerce with foreign countries , import and export across customs frontiers , 

interstate trade and commerce; or 

(vi) maintenance of public order. 

5. Any services provided by a Government or a local authority in the course of discharging any 

liability on account of any tax levied by such Government or authority. 

6. Services provided by a Government or a local authority by way of - 

(i) tolerating non-performance of a contract for which consideration in the form of fines or 

liquidated damages is payable to the Government or the local authority under such contract; or 

(ii) assignment of right to use any natural resource where such right to use was assigned by the 

Government or the local authority before the 1st April, 2016: 

PROVIDED that the exemption shall apply only to service tax payable on one time charge 

payable, in full upfront or in installments, for assignment of right to use such natural resource: 

7. Services provided by Government by way of deputing officers after office hours or on 

holidays for inspection or container stuffing or such other duties in relation to import or export 

of cargo on payment of Merchant Overtime Charges (MOT). 

8. Services provided by Government or a local authority by way of- 

(i) registration required under any law for the time being in force; or 
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(ii) testing, calibration, safety check or certification relating to protection or safety of workers, 

consumers or public at large, required under any law for the time being in force. 

Definitions: 

1. Governmental Authority means a board, or an authority or any other body established with 

90% or more participation by way of equity or control by Government and set up by an Act of 

the Parliament or a State Legislature to carry out any function entrusted to a municipality under 

article 243W or a Panchayat under article 243G of the Constitution. 

2. Health care services means any service by way of diagnosis or treatment or care for illness, 

injury, deformity, abnormality or pregnancy in any recognised system of medicines in India and 

includes services by way of transportation of the patient to and from a clinical establishment, 

but does not include hair transplant or cosmetic or plastic surgery, except when undertaken to 

restore or to reconstruct anatomy or functions of body affected due to congenital defects, 

developmental 

abnormalities, injury or trauma. 

3. Education services means services by way of— 

i) pre-school education and education up to higher secondary school or equivalent; 

ii) education as a part of a curriculum for obtaining a qualification recognised by any law for the 

time being in force; or 

iii) education as a part of an approved vocational education course. 

 

The foregoing four-page-long definition would also apply to the provisions made in the statute 

for the levy of Integrated Goods and Services Tax and for the levy of GST Compensation Cess. 

Prima facie, the foregoing provisions relating to ascertaining whether a given transaction would 

or would not lead to "supply" are not only people-unfriendly but also have significant potential 

for triggering litigation and for either delaying or jeopardizing revenue production. 

Secondly, if the foregoing provisions are to help ascertain if a supply is a supply of 

"goods" or a supply of "services", it may not be relevant to retain the definition of the expression 

"tax on the sale or purchase of goods" enacted in clause (29A) of Article 366. In 1982 when there 

was no central service tax some transactions which are in essence provisions of service were 

"deemed" to be sale or purchase of goods. Now that CGST and SGST would be levied on 

supplies of both goods and/or services, retaining clause (29A) of Article 366 would lead to 

avoidable litigation which would stand in the way of revenue production. It may be worthwhile 

to recall that that clause was proposed to be omitted in the 115th Amendment Bill,2011.  

Thirdly, the delegation of powers to the central government as well as the state 

governments to modify the scope of the definition of the term "supply" denies the President a 

balance-coordinating role similar to the role envisaged in Article 274 of the Constitution as 

regards the definition of the expression "agricultural income". Such unfettered delegation to 

multiple executive authorities to redefine "supply" would disable 'the State' in which Parliament 
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and State Legislatures are embedded from discharging its duty stipulated in Article 37 in 

harmony with the other institutions of national life referred to in Article 38.  

Fourthly, the Constitution as amended up to 16th September 2016 does not provide for 

legislative competence to Parliament to make law for applying the proceeds of the cess referred 

to in Article 270 for payment of "compensation" to States which would be found "loss-making" 

in transiting to GST Regimes after ceding political space to the Union. The following provisions 

enacted by the Parliament in section 18 of the Constitution (101st Amendment) Act,2016 does 

not however amend the Constitution: 

"18. Parliament shall, by law, on the recommendation of the Goods and Services Tax Council, 

provide for compensation to the States for loss of revenue arising on account of implementation 

of the goods and services tax for a period of five years." 

 

Also, the residuary legislative competence of Parliament derived from Article 248 is constrained 

after the 101st Amendment by the provisions of Article 246A which does not confer Parliament 

with the requisite legislative competence to levy cess.  

 Fifthly, the Constitution as amended up to 16th September 2016 does not authorize the 

GST Council in Article 279A to make recommendations relating to norms for determining losses 

incurred by some States in transiting to the GST regimes by ceding political space to the Union . 

Logically, the norms to ascertain the excesses gained by some States and losses incurred by other 

States without levy of cess, after ceding political space in favour of the Union in the Republic 

would be unlike the norms for determining the extent of privy purse to which any Rajpramukh of 

a Part B State was held entitled for ceding political space in the territories of the erstwhile 

Princely States before the privy purses were abolished in 1971. But the logic based on the values 

for which the Republic stands which led to the abolition of privy purses would still be valid. This 

paper however would not consider whether in a Republic entities embedded in the institution of 

'the State' (vide Articles 12 and 36) when acting in accordance with the Constitution should at 

all "compensate" each other in reformulating 'State' Policy. 

Sixthly, the accountability requirements stipulated in Article 266 for crediting revenues 

collected by way of levy of taxes (including CGST, IGST ,SGSTs and GST Compensation Cess) 

in the respective Consolidated Funds (of India or of a State) provide for credit into the 

Consolidated Fund of a State of such central tax revenues which are assigned by the Constitution 

to a State.  They do not refer to "apportionment" at all. They do not provide for limiting the 

credit into the Consolidated Fund of India  to the amount of IGST "apportioned" to the Union  or 
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for the credit of the amount of IGST "apportioned" to a State into the Consolidated Fund of the 

State.  They do not provide  for the debit of IGST from the Consolidated Fund of India without  

appropriation according to law. While assignment of central tax revenues to any State is either 

transaction-wise (as provided in Article 269) or year-wise (as provided in Article 270), 

apportionment of IGST revenues would logically have to be pairs-of-taxable-entities-wise  

where such taxable entities are related to each other as supplier and recipient of supply and each 

is liable to pay CGST/IGST/applicable SGST due and payable according to law. The central and 

state GST statutes may provide for the "use" of the credits of CGST/IGST/SGST paid as part of 

consideration for supplies received by a taxable entity for computing the amounts of 

CGST/IGST/SGST payable by it out of the amounts of CGST/IGST/SGST due from it on 

subsequent supplies made by it. It is expected that the statutes would allow cross-utilization of 

IGST/SGST paid on supply of inputs in paying SGST/IGST due and payable on subsequent 

supply, and cross-utilization of CGST/IGST paid on supply of inputs in paying IGST/CGST due 

and payable on subsequent supply; but may not allow cross-utilization of CGST/SGST paid on 

supply of inputs in paying SGST/CGST due and payable on subsequent supply.  Thus "use" of 

CGST paid on supply of inputs would be allowed by central statute in paying CGST or IGST 

due on subsequent supply. Similarly the "use" of SGST paid on supply of inputs would be 

allowed by state statute in paying SGST or IGST due on subsequent supply. It follows that while 

"assignment" is a constitutional protocol, "apportionment" would be a legal protocol in 

accordance with the provisions in force as enacted in the requisite central and state GST statutes 

and cannot be a constitutional protocol unless it is related to accounting for the credits into and 

debits out of the respective Consolidated Funds in accordance with Articles 266 and 283. 

Seventhly, provisions as to "use"  of input GST credits and to levy of cess made in 

Articles 269A and 270 are unrelated to provisions as to legislative competence allocated to the 

Union and the States vide Article 246A; and the provision in clause (4) of Article 269A which 

stipulates that some amounts of credit of SGST paid for supply of inputs if used in paying IGST 

due and payable on subsequent supply  would not form part of the Consolidated Fund of the 

appropriate State makes the accountability requirements stipulated in Article 266 incomplete 

since the Constitution does not provide for the "assignment" of state tax revenues to the Union. 

Eighthly, there is an obvious omission in enacting section 13 of the Constitution (101st 

Amendment) Act,2016 which seeks to amend Article 286. The words " takes place " (shown in 
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italics below) have been omitted from clause (2) of Article 286 which would make a complete 

sentence only if it reads as under: 

 
"(2) Parliament may by law formulate principles for determining when a supply of goods or 

services or both takes place in any of the ways mentioned in clause (1)." (italics added for 

emphasis) 

 

Lastly, and most seriously, the following provisions enacted in clause (6) of Article 279A 

provide for the principle of "harmony" to guide the deliberations of the GST Council: 

 
"While discharging the functions conferred by this article, the Goods and Services Tax Council 

shall be guided by the need for a harmonised structure of goods and services tax and for the 

development of a harmonised national market for goods and services." (italics added for 

emphasis) 

 

 Since Article 279A occurs in Part XII of the Constitution and not in Part IV, the exclusion of the 

jurisdictions of the courts stipulated in the following Article 37 would not apply: 

 
"37. The provisions contained in this Part (i.e., Part IV) shall not be enforceable by any court, 

but the principles therein laid down are nevertheless fundamental in the governance of the 

country and it shall be the duty of the State to apply these principles in making laws." (Matter in 

italics added for emphasis and matter in brackets added to specify the number of the Part for 

information) 

 

If the courts have the jurisdiction to declare the constitutional validity of specific provisions of 

GST statutes by applying the constitutional principle of harmony to the myriad facts and 

circumstances brought to their notice, uncertainties as to accrual of GST revenues to the Union 

and the States would tend to linger, thus jeopardizing production of revenues.  

Similar uncertainties in revenue production would result if instead of-  

(a) building upon the central-cum-state sales tax jurisdictions which have been functioning from 

1956 and are well-understood by potential taxable entities; and  

(b) providing for a concurrent procedural law (similar to criminal procedure and civil procedure 

listed in the Concurrent List in the Seventh Schedule),  

 the administration of, and compliance with,  the GST law is made subject to central GST 

hierarchy and to various state GST hierarchies of GST administration separately. This paper 

however does not consider this aspect. This paper is also not concerned with the specification of 

the rates of CGST, IGST, GST Compensation Cess and of the SGSTs. It is however assumed 

that all rates would be specified on ad valorem basis and that there would be no specific rates. 



K.Sethuraman Page 12 

 

 
MAKING LAW SUBJECT TO THE CONSTITUTION 

 

The proposals submitted by the Government of India for the consideration of the GST 

Council and for securing its recommendations are based on the assumption that there is no 

alternative (T-I-N-A) except to rely on the instrument to be designated "integrated goods and 

services tax" (IGST). Even though after making out its First Discussion Paper in November 2009 

suggesting this the ECSFM traveled to many countries to ascertain the best practices in levying 

similar taxes, the Committee did not bring out any subsequent Discussion Paper indicating if the 

Committee found any other possible alternative and if so how IGST is a better instrument than 

that alternative. After the moving of the 115th Amendment Bill in 2011 and well before the 

moving of the 122nd Amendment Bill in 2014, Sijbren Cnossen, an expert in public finance with 

considerable experience in taxation regimes in force in various countries had specifically and 

forcefully suggested in 2012 and 2013 that IGST is unnecessary. His suggestion has been 

ignored in moving the 122nd Amendment Bill,2014. It is remarkable that the levy was actually 

designated "integrated goods and services tax" and referred to as such in section 12 of the 122nd 

Amendment Bill,2014, but it was not proposed to be defined in the Constitution. Instead of 

defining the expression, the Constitution(101st Amendment) Act,2016 when finally enacted 

simply omitted the expression from section 12. The omission was presumably because it would 

have been problematic to provide for a definition without having to rely on every State 

invoking Article 252 to authorize Parliament to specify a rate of SGST applicable in common 

in every State.  

In this paper however no possible alternative other than IGST-based plan is considered. 

Taking the provisions proposed by the Government of India for securing the recommendations of 

the GST Council as given, there may be many ways to deal with the mismatches referred to 

above and to make constitutionally valid law. This paper proceeds to identify one set of 

provisions which if enacted to amend the constitution further, would help in reducing litigation 

and avoiding related jeopardy to central and state GST revenues. 

One such method of ensuring compliance of lawmaking to levy CGST,IGST, GST 

Compensation Cess and the SGSTs with the stipulation made in Article 245 (supra) would be to 

enact such further amendments to Articles 246A, 266, 274, 279A, 283, 286 and 366 of the 

Constitution as to lead to the following amended provisions in the Constitution:- 
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246A. (1) Notwithstanding anything contained in articles 246 and 254, and subject to clause 

(3), Parliament, and, subject to clauses (2) and (3), the Legislature of every State, have power to 

make laws with respect to goods and services tax imposed by the Union or by such State. 

(2) Parliament has exclusive power to make laws with respect to goods and services tax where 

the supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce and with respect to the levy, in addition of a cess on the values on which goods and 

services taxes are leviable by it under clause (1) and under this clause so as to compensate 

during a period not exceeding five years from the commencement of the Constitution(... 

Amendment) Act,...  every such State if any which may lose its potential to levy and collect tax 

revenues commensurate with the amounts of tax revenues it would have levied and collected but 

for giving effect to the recommendations made by the Goods and Services Tax Council under 

sub-clause (a) of clause (4) of Article 279A 

(3) In levying goods and services tax neither Parliament not the Legislature of any State shall - 

(a) specify any rate of levy otherwise than on ad valorem basis; and  

(b) provide for payment otherwise than by facilitating the use of the credit of goods and services 

taxes paid by the taxable entity as part of consideration for inputs supplied to it in computing 

the goods and services tax due and payable if supplies are made by it subsequently:  

Provided that credit of payment by the taxable entity of tax levied by Parliament as provided in 

clause (1) as part of consideration for inputs shall not be available for computing the tax levied 

by the Legislature of any State as provided in clause (1) and due and payable by such entity if 

supplies are made by it subsequently; and vice versa.  

Explanation.—The provisions of this article, shall, in respect of goods and services tax referred 

to in clause (5) of article 279A, take effect from the date recommended by the Goods and 

Services Tax Council.’’. 

 

266. (1) Subject to the provisions of article 267 and to the provisions of this Chapter with 

respect to the assignment or apportionment of the whole or part of the net proceeds of certain 

taxes and duties to States, all revenues received by the Government of India, all loans raised by 

that Government by the issue of treasury bills, loans or ways and means advances and all 

moneys received by that Government in repayment of loans shall form one consolidated fund to 

be entitled “the Consolidated Fund of India”, and subject to the provisions of this Chapter with 

respect to apportionment, all revenues received by the Government of a State, all loans raised 

by that Government by the issue of treasury bills, loans or ways and means advances and all 

moneys received by that Government in repayment of loans shall form one consolidated fund to 

be entitled “the Consolidated Fund of the State”. 

(2) All other public moneys received by or on behalf of the Government of India or the 

Government of a State shall be credited to the public account of India or the public account of 

the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consolidated Fund of a State shall 

be appropriated except in accordance with law and for the purposes and in the manner provided 

in this Constitution. 

 

274. (1) No Bill or amendment which imposes or varies any tax or duty in which States are 

interested, or which varies the meaning of the expression “agricultural income” as defined for 

the purposes of the enactments relating to Indian income-tax, or of the expression "supply" as 

provided for in Article 366 or which affects the principles on which under any of the foregoing 

provisions of this Chapter moneys are or may be distributable to States, or which imposes any 

such surcharge for the purposes of the Union as is mentioned in the foregoing provisions of this 
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Chapter, shall be introduced or moved in either House of Parliament except on the 

recommendation of the President. 

(2) In this article, the expression “tax or duty in which States are interested” means— 

(a) a tax or duty the whole or part of the net proceeds whereof are assigned to any State; or 

(b) a tax or duty by reference to the net proceeds whereof sums are for the time being payable 

out of the Consolidated Fund of India to any State."  

Explanation: A Bill for amendment leading to the repeal of any law to levy a tax in redefining 

the respective legislative competences of the Union and the States to levy any tax  may provide 

for Parliament to make law to levy cess earmarked for payment of monetary compensation by 

the Union to any State which may lose its potential to produce its own revenues by way of such 

tax instead of the tax which could be levied under the law which would stand repealed 

 

279A. (1) The President shall, within sixty days from the date of commencement of the 

Constitution (One Hundred and First Amendment) Act, 2016, by order, constitute a Council to 

be called the Goods and Services Tax Council. 

(2) The Goods and Services Tax Council shall consist of the following members, namely:— 

(a) the Union Finance Minister........................ Chairperson; 

(b) the Union Minister of State in charge of Revenue or Finance................. Member; 

(c) the Minister in charge of Finance or Taxation or any other Minister nominated by each State 

Government....................Members. 

(3) The Members of the Goods and Services Tax Council referred to in sub-clause (c) of clause 

(2) shall, as soon as may be, choose one amongst themselves to be the Vice-Chairperson of the 

Council for such period as they may decide. 

(4) The Goods and Services Tax Council shall make recommendations to the Union and the 

States on— 

(a) the taxes, cesses and surcharges levied by the Union, the States and the local bodies which 

may be subsumed in the goods and services tax; 

(b) the goods and services that may be subjected to, or exempted from the goods and services 

tax; 

(c) model Goods and Services Tax Laws, principles of levy, apportionment of Goods and 

Services Tax levied on supplies in the course of inter-State trade or commerce under article 

269A and the principles that govern the place of supply; 

(d) the threshold limit of turnover below which goods and services may be exempted from 

goods and services tax; 

(e) the rates including floor rates with bands of goods and services tax; 

(f) any special rate or rates for a specified period, to raise additional resources during any 

natural calamity or disaster; 

(g) special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and 

Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh and 

Uttarakhand; and 

(h) any other matter relating to the goods and services tax, as the Council may decide. 

(5) The Goods and Services Tax Council shall recommend the date on which the goods and 

services tax be levied on petroleum crude, high speed diesel, motor spirit(commonly known as 

petrol), natural gas and aviation turbine fuel. 

(6) While discharging the functions conferred by this article, the Goods and Services Tax 

Council shall be guided by the principles stipulated in Article 37.. 

(7) One-half of the total number of Members of the Goods and Services Tax Council shall 

constitute the quorum at its meetings. 

(8) The Goods and Services Tax Council shall determine the procedure in the performance of its 

functions. 
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(9) Every decision of the Goods and Services Tax Council shall be taken at a meeting, by a 

majority of not less than three-fourths of the weighted votes of the members present and voting, 

in accordance with the following principles, namely:— 

(a) the vote of the Central Government shall have a weightage of one third of the total votes 

cast, and 

(b) the votes of all the State Governments taken together shall have a weightage of two-thirds of 

the total votes cast, 

in that meeting. 

(10) No act or proceedings of the Goods and Services Tax Council shall be invalid merely by 

reason of— 

(a) any vacancy in, or any defect in, the constitution of the Council; or 

(b) any defect in the appointment of a person as a Member of the Council; or 

(c) any procedural irregularity of the Council not affecting the merits of the case. 

(11) The Goods and Services Tax Council shall establish a mechanism to adjudicate any dispute 

— 

(a) between the Government of India and one or more States; or 

(b) between the Government of India and any State or States on one sideand one or more other 

States on the other side; or 

(c) between two or more States, 

arising out of the recommendations of the Council or implementation thereof. 

 

283. (1) Subject to clause (3), the custody of the Consolidated Fund of India and the 

Contingency Fund of India, the payment of moneys into such Funds, the withdrawal of moneys 

there from, the custody of public moneys other than those credited to such Funds received by or 

on behalf of the Government of India, their payment into the public account of India and the 

withdrawal of moneys from such account and all other matters connected with or ancillary to 

matters aforesaid shall be regulated by law made by Parliament, and, until provision in that 

behalf is so made, shall be regulated by rules made by the President. 

(2) Subject to clause (3), the custody of the Consolidated Fund of a State and the Contingency 

Fund of a State, the payment of moneys into such Funds, the withdrawal of moneys there from, 

the custody of public moneys other than those credited to such Funds received by or on behalf 

of the Government of the State, their payment into the public account of the State and the 

withdrawal of moneys from such account and all other matters connected with or ancillary to 

matters aforesaid shall be regulated by law made by the Legislature of the State, and, until 

provision in that behalf is so made, shall be regulated by rules made by the Governor of the 

State. 

(3) Payment of moneys received as revenues by way of levy by Parliament of goods and services 

tax under clause (2) of Article 246A, may subject to apportionment in accordance with law duly 

taking into account the credits of goods and services tax paid by a taxable entity as part of the 

consideration for inputs supplied to it to the extent used in accordance with the law referred to 

in clause (3) of Article 246A, may be made into the Consolidated Fund of India or the 

Consolidated Fund of the appropriate State as the case may be. 
 

286. (1) No law of a State shall impose, or authorise the imposition of, a tax on the supply of 

goods or services or both where such supply takes place— 

(a) outside the State; or 

(b) in the course of the import of the goods or services or both into, or export of the goods or 

services or both out of, the territory of India. 

(2) Parliament may by law formulate principles for determining when a supply of goods or 

services or both takes place in any of the ways mentioned in clause (1). 
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366. In this Constitution, unless the context otherwise requires, the following expressions have 

the meanings hereby respectively assigned to them, that is to say— 

...... 

(27A) 'Supply', irrespective of the location of any place of business within or beyond the 

customs frontiers of India, means supply of goods or of services or both from a place of 

business used by a supplier as the place of supply either to a consumer-recipient at a 

destination specified by him/it or to himself/itself at another place of business used by 

himself/itself or to any other recipient at a place of business recognized by such supplier as well 

as such recipient as the destination of such supply to add values before subsequent supply there 

from, and includes-  

(i) supply of goods -  

(1) by transfer of property rights to the recipient of such supply in accordance with an 

agreement to sell  by a supplier either directly or by endorsement on the documents of title to 

the goods during the movement of such goods from one place of business to another; or  

(2) by movement, without transfer of any property rights, of goods from one place of business 

used by the supplier to another place of business used by the same supplier or by his/its agent 

or principal or by his/its bailee or bailor; or  

(ii)supply of services by a supplier to the recipient of  the supply to whom the right to avail such 

services provided by the deployment and use of the assets in the possession of the supplier 

accrues in accordance with the terms of a contract between such supplier and recipient; or 

(iii) both (i) and (ii): 

Provided that the Parliament may by law include within the scope of the term "supply" the use 

of assets which results in the depreciation of such assets or any other well-defined transaction 

which but for such inclusion may not be interpreted as supply, or exclude, subject to such 

conditions if any as it may stipulate, any such transaction from, the scope of the definition of 

supply of goods and/or services: 

 ...... 

The following provision in clause (29A) of Article 366 may be omitted: 

 
[(29A) “tax on the sale or purchase of goods” includes— 

(a) a tax on the transfer, otherwise than in pursuance of a contract, of property in any goods for 

cash, deferred payment or other valuable consideration; 

(b) a tax on the transfer of property in goods(whether as goods or in some other form)involved 

in the execution of a works contract; 

(c) a tax on the delivery of goods on hire purchase or any system of payment by installments; 

(d) a tax on the transfer of the right to use any goods for any purpose (whether or not for a 

specified period) for cash, deferred payment or other valuable consideration; 

(e) a tax on the supply of goods by any unincorporated association or body of persons to a 

member thereof for cash, deferred payment or other valuable consideration; 

 (f) a tax on the supply, by way of or as part of any service or in any other manner whatsoever, 

of goods, being food or any other article for human consumption or any drink(whether or not 

intoxicating), where such supply or service, is for cash, deferred payment or other valuable 

consideration, 

and such transfer, delivery or supply of any goods shall be deemed to be a sale of those goods 

by the person making the transfer, delivery or supply and a purchase of those goods by the 

person to whom such transfer ,delivery or supply is made]  

 

The amendment of Article 279A to omit any reference to the principle such as "harmony" 

construed as extraneous to the principles in Part IV referred to in Article 37 would help reduce 
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uncertainties (mostly of the Knightian variety) in revenue production by excluding intervention 

by courts on matters of reformulation of 'State' Policy. Clause (1) of Article 270 also needs a 

small amendment since the goods and services taxes referred to in Articles 246A and 269A and 

levied by Parliament are not taxes listed in the Union List.  Subject to such amendment of Article 

270, the following provisions enacted in Articles 269A and 270 which refer -  

(i) to "use" of input GST credits without supporting provisions in Article 246A;  

(ii) to "apportionment" without supporting provisions in Articles 266 and 283; and  

(iii) to "supply" without any basic definition of the term "supply" in Article 366 and 

without specific legislative competence being allocated to Parliament to extend or 

reduce the scope of the term subject to restraint by the judgmental action of the 

President under Article 274,   

if read with the foregoing (or more appropriate) amended provisions in Articles 246A, 266, 274, 

279A, 283, 286 and 366, would help minimize litigation:- 

 
269A. (1) Goods and services tax on supplies in the course of inter-State trade or commerce 

shall be levied and collected by the Government of India and such tax shall be apportioned 

between the Union and the States in the manner as may be provided by Parliament by law on 

the recommendations of the Goods and Services Tax Council. 

Explanation.—For the purposes of this clause, supply of goods, or of services, or both in the 

course of import into the territory of India shall be deemed to be supply of goods, or of services, 

or both in the course of inter-State trade or commerce. 

(2) The amount apportioned to a State under clause (1) shall not form part of the Consolidated 

Fund of India. 

(3) Where an amount collected as tax levied under clause (1) has been used for payment of the 

tax levied by a State under article 246A, such amount shall not form part of the Consolidated 

Fund of India. 

(4) Where an amount collected as tax levied by a State under article 246A has been used for 

payment of the tax levied under clause (1), such amount shall not form part of the Consolidated 

Fund of the State. 

(5) Parliament may, by law, formulate the principles for determining the place of supply, and 

when a supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce.’’.(Italics added) 

 

270. (1) All taxes and duties referred to in the Union List, except the duties and taxes referred to 

in articles268 and 269, and goods and services tax referred to in Articles 246A and 269Awhen 

levied by Parliament, surcharge on taxes and duties referred to in article 271 and any cess levied 

for specific purposes under any law made by Parliament shall be levied and collected by the 

Government of India and shall be distributed between the Union and the States in the manner 

provided in clause (2). 

(1A) The tax collected by the Union under clause (1) of article 246A shall also be distributed 

between the Union and the States in the manner provided in clause (2). 
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(1B) The tax levied and collected by the Union under clause (2) of article246A and article 

269A, which has been used for payment of the tax levied by the Union under clause (1) of 

article 246A, and the amount apportioned to the Union under clause (1) of article 269A, shall 

also be distributed between the Union and the States in the manner provided in clause (2). 

(2) Such percentage, as may be prescribed, of the net proceeds of any such tax or duty in any 

financial year shall not form part of the Consolidated Fund of India, but shall be assigned to the 

States within which that tax or duty is leviable in that year, and shall be distributed among those 

States in such manner and from such time as may be prescribed in the manner provided in 

clause (3). 

(3) In this article, “prescribed” means,— 

(i) until a Finance Commission has been constituted, prescribed by the President by order, and 

(ii) after a Finance Commission has been constituted, prescribed by the President by order after 

considering the recommendations of the Finance Commission." (italics added) 

 
 PRODUCTION OF GST REVENUES BY MINIMIZING POTENTIAL LITIGATION 

 

The proposals of the Government of India based on drafts of Bills available in the public 

realm since November 2016 for enacting central and state statutes for the levy of CGST, IGST, 

GST Compensation Cess and the SGSTs are under consideration before the GST Council. It is 

expected that they would lead to recommendations of the Council with the provisions as 

proposed (including the elaborate provision relating to the scope of the term "supply"). If so, it is 

apprehended that the Union and the States for the reasons brought out in this paper would 

practically end up as Parties in many tax disputes in courts. Revenue production would be 

impeded by avoidable litigation. Kautilya, the renowned author of "Arthashastra", would 

disapprove of collection of GSTs as proposed unlike bees which collect honey without causing 

damage to the flowers. It would be for the GST Council to recommend some more amendments 

to the Constitution so that the Constitution is adequately supportive of whatever provisions are 

expected to be recommended for provisions to be enacted in the GST statutes.  

Margaret Levi famously observed in "Of Rule and Revenue", that the history of state 

revenue production is the history of evolution of the state. In the Republic of India, the institution 

of 'the State' is recognized by the People in Articles 12 and 36. It is remarkable that the 

Statements of Objects and Reasons in support of the Bills moved in 2011 and again in 2014 to 

amend the Constitution omitted any reference to the ECSFM or to the suggestion of the 

ECSFM based on the instrument of IGST made in their First Discussion Paper  in November 

2009. Some political entrepreneurs who have been members of the ECSFM may still be 

functioning in their constitutional capacity as Members of the GST Council. For its evolution, 

'the State' would need them to act as mature statesmen  after considering all possible 
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alternatives, including the questions of building on the central-cum-state sales tax jurisdictions 

in creating an integrated national GST hierarchy and of avoiding the instrument of IGST 

which has proved to be difficult of being defined in the Constitution. It is legitimately expected 

that the suggestions made in this paper to provoke thought would be considerably improved by 

wise recommendations for lawmaking by members of the GST Council.  
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