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Goods and Services Tax Regimes: How to avert the Tragedy of the Commons 

 
SYNOPSIS 

 

The Directive Principles of State Policy referred to in Part IV of the Constitution imply many 

"subjects" of social relevance to be focused on by 'the State' in lawmaking so that the agencies of 'the 

State' are enabled to serve the public interests in accordance with the Rule of Law. The subjects relate 

inter-alia to a "just" social order, optimal allocation of resources to sub-serve the "common" good and 

avoidance of any concentration of wealth to the "common" detriment. Article 263 enables the Union and 

the States having a common interest on any subject to coordinate policy and action focused thereon. Such 

action implies credible commitments made to the treaty-like recommendations of a Union-States Council 

whose establishment is premised on serving the public interests. However, without invoking Article 263, 

the GST Council has been constituted to arbitrate between the central and state governments in pursuing 

their varied revenue interests. This paper examines if the Council's recommendations would enable 'the 

State' to secure and protect a "just" social order, sub-serve the common good and avoid every "common" 

detriment to the wealth of the nation by ensuring harmony in balancing the requirements of compliance 

with Part IV and of compliance with the rest of the Constitution.  

Key-words: common detriment, common good,  credible commitment, GST Council, harmony, 

institution,,  "just" social order, policy, public interests, 'the State' 

 

 1.SPIRIT OF REASONABLENESS AND COMMON SENSE 

 

According to the Oxford English Dictionary, "common sense" is "good sense and sound 

judgment in practical matters". So defined, it relates to an individual. On the other hand, the 

expression "common sense" was used differently by Sir Maurice Gwyer CJ while interpreting 

the language of the Government of India Act,1935 on disputes over tax policy guiding the 

Provinces and the Federation in attempting to tax the same taxpayer. The following passage has 

been extracted from the opinion of Gwyer CJ in the matter of the Central Provinces and Berar 

Sales of Motor Spirit and Lubricants Taxation Act,1938:- 

 
“If I may be permitted to hazard a guess, the anxiety of the Government of India arises from the 

possibility that a general adoption by Provinces of India of this method of taxation (of retail, 

post-manufacture, sales of goods) will tend to reduce the consumption of the taxed commodities 

and thus indirectly diminish the central excise revenue. This, however, is a circumstance which 

this Court cannot allow to weigh with it if, as I believe, the interpretation of the Act is clear; 

though it might be an element to take into consideration if there were real ambiguity or doubt. 

But I do not think there is either ambiguity or doubt, if the two entries are read together and 

interpreted in the light of one another. The difficulty with which the Government of India may 

be faced is of a kind which must inevitably arise from time to time in the working of a 
Federal Constitution, where a number of taxing authorities compete for the privilege of taxing 

the same taxpayer. In the present case, the result may well be that the Central Government will 

find itself unable to make such a distribution of the proceeds of excise duties under section 140 

of the Act as it might otherwise desire to do; but these are not matters for this Court and they 

must be left for adjustment by the interests concerned in a spirit of reasonableness and 

common sense, qualities which I do not doubt are to be found in India as in other Federations” 

(comments and emphasis in italics added). 

 

The spirit of " reasonableness and common sense" referred to by Gwyer CJ cannot 

relate to any specific individual or Minister. It would have to relate to-  
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(i) a collective sensibility about every social "common" (e.g., the wealth of the nation) in which 

the People are assumed reasonably to have a legitimate public interest; and  

(ii) the need to serve such public interest by all the agencies of 'the State' implicitly recognizing a 

common purpose in doing so and by mutually coordinating their legislative and executive 

actions in pursuit of such common purpose.  

Gwyer CJ's observation implies that if any agency of 'the State' acts unreasonably and/or in 

disharmony with the acts of other agencies thereby failing to help secure and protect a fair social 

order, or acts without regard to such common purpose, its actions would be non-sensical - that is 

to say, its actions would not make any socially relevant sense.  

The Constitution of India enacted in 1950 formally recognizes 'the State' as a socio-

political institution in which many Entities empowered to act as public authorities (including 

non-'State' surrogates co-opted by 'the State') are embedded, vide Articles 12 and 36; and the 

People of India imposed on that institution the duty stipulated in Article 37 as under so that 

authority exercised accords with the law made and with the principles referred to: 

 
"37. The provisions contained in this Part (i.e., Part IV titled "Directive Principles of State 

Policy") shall not be enforceable by any court, but the principles therein laid down are 

nevertheless fundamental in the governance of the country and it shall be the duty of the State 

to apply these principles in making laws." (italics and emphasis added) 

  

Every lawmaking authority embedded in 'the State' thus has an interest in common with every 

other lawmaking authority embedded therein to ensure that 'the State' discharges its duty so 

efficiently that governance in the country as long as it is in accordance with the Rule of Law is 

consistent with the Directive Principles. 

The Directive Principles referred to in Article 37 relate to many  subjects  of interest to 

the People. In practice, the diverse public acts of every Entity embedded in 'the State' may or 

may not be legitimate and may or may not be mutually so well-coordinated as to enable the 

institution of 'the State' to adhere to the constitutional norms or to achieve the goal required to be 

pursued by it in serving the interests of the People (i.e., the "public" interests). If however every 

such Entity embedded in 'the State' is populated by individuals with common allegiance to the 

Constitution of the Republic, every relevant Entity embedded in the institution of 'the State' may 

be taken to have a  sense of  such "common" purpose, of  collectively enabling the institution of 

'the State' to adhere to the norms stipulated by the People and/or to achieve the goal set for it by 

the People with minimum uncertainties.  

Clause (1) of Article 38 which provides as under  however envisages that in practice the 

institution of 'the State' would have to apply the principle of promoting the welfare of the People 

with support from socially relevant institutions other than 'the State' also: 

 
"38. (1) The State shall strive to promote the welfare of the people by securing and protecting 

as effectively as it may a social order in which justice, social, economic and political, shall 

inform all the institutions of the national life." (italics and emphasis added) 

 

It is very important to consider the roles of "institutions" and the significance of "national life" 

before proceeding further. To begin with, it needs to be noted that Article 38 is very significantly 

and directly related to the Preamble to the Constitution in which we find the following basic 

resolve of the People of India in constituting India as a Republic: 
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"WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into a 

SOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its 

citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith and worship; 

EQUALITY of status and of opportunity; 

and to promote among them all 

FRATERNITY assuring the dignity of the individual and the unity and integrity of the Nation; 

IN OUR CONSTITUENT ASSEMBLY this twenty sixth day of November, 1949, do HEREBY 

ADOPT,ENACT AND GIVE TO OURSELVES THIS CONSTITUTION". (italics and 

emphasis added) 

 

The Constituent Assembly had been prescient in recognizing the roles of institutions in 

minimizing uncertainties in life. The thesis that institutions minimize uncertainties in life earned 

Douglass North his Nobel Prize many years after 1950. His ideas may be seen in his book, 

"Institutions, Institutional Change and Economic Performance". Apart from 'the State' itself, 

there are many institutions which play their roles at various levels. Some of the roles are benign 

and others are not so. Untouchability has been an institution recognized in Article 17 as 

malignant and undesirable. Caste hierarchies and tribal loyalties are continuing diverse 

institutions of local social significance which would somehow have to play their roles in 

mitigating social backwardness of many individuals while simultaneously promoting a holistic 

fraternity of Indians without  any impediments being created. 'The Market' is an institution 

which balances supply and demand for goods and services by continually recognizing inter-

sector imbalances in the economy, realizing  practical equilibriums and "discovering" prices 

mutually acceptable to the parties to any transaction from time to time, irrespective of their 

respective diverse valuations owing to information asymmetries, and of such valuations as may 

be required to be determined in accordance with law. 'The Bureaucracy' is an institution which 

ensures the continuance of the accountability of bureaucrats to the Constitution of the Republic 

irrespective of political changes in governmental regimes willed by the People from time to time. 

'The State' having been recognized ab initio as an institution of national life, it is 

important to recognize the significance of national life and the roles of the institutions of 

national life other than 'the State'. National life would have to relate to the fraternal community 

envisaged in the Preamble in which the People of India are embedded. It would, as resolved by 

the People, be life in which there would be no jeopardy to the dignity of any individual on the 

one hand and no jeopardy to the unity and integrity of the "nation" on the other. Institutions of 

relevance to this paper would, in addition to the institutions of 'Property Rights' and 'Contract ', 

include 'the Market ' in which actual and potential market-participants are embedded, and 'the 

Bureaucracy' in which bureaucratic public authorities are embedded. Some of the bureaucrats 

may function in a "secretariat" pseudonymously in the name of the Head of the Executive in the 

Union or in a State (vide Articles 77 and 166)  and others may function in the "field" in 

accordance with law within a well-defined legal jurisdiction (vide Articles 53, 154, 258 and 

258A). The jurisdiction may be either "central" or "state" or "central-cum-state" (or "national"). 

The primary jurisdictions would invariably have to be territorial. The post-primary jurisdictions 

would prima facie have to be functional. 

 It may be possible for the institutions of 'the Market' and 'the Bureaucracy' to function as 

institutions of national life as interpreted above, though it is also possible that there may be 

impediments for those institutions from functioning as institutions of national life. Such 
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impediments include the continuance of the legal relevance of inter-state geographical borders 

in classifying market transactions (which had been enacted in the Central Sales Tax Act, 1956) 

thereby requiring the determination of the values of goods supplied from one State/UT to another 

otherwise than in pursuance of transfer of property by sale or purchase; and likelihood of 

predation of national income by base erosion and profit-shifting to escape levy of taxes within 

the jurisdiction in which incomes accrued. They may be caused inter alia by avoidance of 

invoking Articles 258,258A and/or 312 in redeploying and/or reorganizing in the national 

interest cadres of central and state bureaucrats for the administration of a nation-wide central-

cum-state legal Regime. 

In addition to stipulating in Article 38 the goal of "welfare of the people" for 'the State' to 

strive for by ensuring a "just" social order in the environments of every relevant institution of 

national life including 'the Market' and 'the Bureaucracy' as the norm, the People have also 

stipulated the norm of optimal allocation of resources of the community of Indians so as to best 

sub-serve the common good, and the norm of avoiding concentration of the wealth of the 

nation to the common detriment in Article 39 extracted as under: 

 
"39. The State shall, in particular, direct its policy towards securing— 

(a) ....; 

(b) that the ownership and control of the material resources of the community are so distributed 

as best to subserve the common good; 

(c) that the operation of the economic system does not result in the concentration of wealth and 

means of production to the common detriment; 

(d) to (f) ... "(italics and emphasis added) 

 

It is important to note/realize that-  

(i) the "community" referred to in Article 39 is the ideal community in which the "Indians", 

comprised in the fraternity as envisaged in the Preamble to the Constitution, live;  

(ii) the "wealth" referred to in Article 39 is the wealth of  (what is referred to in that Preamble as) 

the nation, inclusive of the values of land, buildings, machinery, (equity and debt) capital and 

access to technology which are all useful as means of production;  

(iii) amounts of legitimate post-tax income, when saved and invested by individuals, other 

persons and governments out of the national income of the Indian economy, accumulate as the 

wealth of the nation; and 

(iv) the concept of "national income" is slightly different from that of the "gross domestic 

product" (GDP); it includes in addition to the GDP, income if any by way of profits accrued to 

individual and corporate residents by exports of goods and/or services or otherwise and excludes 

their losses in exports and their expenses in paying for imports of goods and/or services. 

If Article 37 in Part IV is taken as the substantive part of the constitutional law relating 

to lawmaking and governance, Article 263 which provides as follows is to be taken as the 

procedural part of that constitutional law: 

 
"263. If at any time it appears to the President that the public interests would be served by the 

establishment of a Council charged with the duty of— 

(a) inquiring into and advising upon disputes which may have arisen between States; 

(b) investigating and discussing subjects in which some or all of the States, or the Union and 

one or more of the States, have a common interest; or 

(c) making recommendations upon any such subject and, in particular, recommendations for the 

better co-ordination of policy and action with respect to that subject, 
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it shall be lawful for the President by order to establish such a Council, and to define the nature 

of the duties to be performed by it and its organisation and procedure"  

 

Article 263 which occurs in Chapter 2 of Part XI helps the lawmakers to navigate creatively 

from every relevant "subject" of social concern to every "matter" of legislative competence 

referred to in Chapter 1 of Part XI with the help of the "road-maps" produced by the treaty-like 

recommendations of an appropriately established Union-States Council.  

Article 263 enacts the only provision in the Constitution which specifically refers to 
(legislative and executive) action, and to coordination of policy and action. Articles 37 and 263 

help clarify that the term "reform" which finds ubiquitous use in journalistic jargon is nothing 

but a mnemonic to denote the complex constitutional event designated "reformulation of policy 

by lawmaking". Rule of "law" envisaged in Article 37 implies that 'State' Policy is discernible at 

any time by an accurate interpretation of the provisions of the law in force. The provisions 

enacted in Articles 32 and 226 from which the Courts derive authority relate to the basic 

structure of the Constitution envisaged in the Preamble. It therefore follows that actions of 'the 

State' in complying with Part IV would have to relate strictly to the principles referred to in 

that Part and to be in harmony with the requirements of compliance with the rest of the 

Constitution so as to justify the exclusion of intervention by the Courts in enforcing the 
Directive Principles of 'State' Policy as stipulated in Article 37. 

The constitution of the Goods and Services Tax Council (the GST Council) has been 

provided for in Part XII without any explicit reference to the primacy of serving the public 
interests and without invoking Article 263. Part XI of the Constitution has been amended to 

provide for a paradigmatic change in the constitutional scheme of allocation of matters of 

legislative competences among the Union and the States without a prior recommendation of a 

Union-States Council established by invoking Article 263 in that Part. The pre-amendment 

scheme of allocating such matters according to the formula,  

"either- to- the- Union- and- every- State- mutually- exclusively- or- to- the- Union- 

and- every- State- concurrently, subject to avoidance of repugnance by the States", 

has been changed and the post-amendment scheme allocates the matter of levy of (whatever is 

defined as) "goods and services taxes" (GST) according to the formula:  

"both- exclusively- to- the- Union- in- some- circumstances- and- concurrently- to- the- 

Union- and-every- State- otherwise, without any State having to avoid any repugnance".  

Article 279A of the Constitution stipulates adherence to the principle of "harmony" by the GST 

Council and provides for the constitution of the Council with the mandate specified in clauses 

(4), (5) and (6) of that Article as under: 

 
"(4) The Goods and Services Tax Council shall make recommendations to the Union and the 

States on—  

(a) the taxes, cesses and surcharges levied by the Union, the States and the local bodies which 

may be subsumed in the goods and services tax; 

(b) the goods and services that may be subjected to, or exempted from the goods and services 

tax; 

(c) model Goods and Services Tax Laws, principles of levy, apportionment of Goods and 

Services Tax levied on supplies in the course of inter-State trade or commerce under article 

269A and the principles that govern the place of supply; 

(d) the threshold limit of turnover below which goods and services may be exempted from 

goods and services tax; 

(e) the rates including floor rates with bands of goods and services tax; 



K.Sethuraman Page 6 

 

(f) any special rate or rates for a specified period, to raise additional resources during any 

natural calamity or disaster; 

(g) special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and 

Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh 
and Uttarakhand; and 

(h) any other matter relating to the goods and services tax, as the Council may decide. 

(5) The Goods and Services Tax Council shall recommend the date on which the goods and 

services tax be levied on petroleum crude, high speed diesel, motor spirit(commonly known as 
petrol), natural gas and aviation turbine fuel. 

(6) While discharging the functions conferred by this article, the Goods and Services Tax 

Council shall be guided by the need for a harmonised structure of goods and services tax and 

for the development of a harmonised national market for goods and services." (italics and 

emphasis added) 

 

Prior to the commencement of the Constitution (101st Amendment) Act,2016, the matters 

enumerated in the Concurrent List in the Seventh Schedule did not include the levy of any tax as 

such; and Article 254 provided that law made by Parliament would override the law made by a 

State Legislature if the latter law is repugnant to the former. After the 2016 amendment however  

both Parliament as well as State Legislature may make valid law to levy GST on intra-state 
supplies of goods and/or services without any invalidity owing to repugnance. In case of inter-

state supplies however, Parliament may levy IGST which would have to be apportioned in 

accordance with the recommendations of the GST Council. Apportionment to the "weak" 

States listed in sub-clause (g) of clause (4) of Article 279A would presumably have to be subject 

to the special provisions to be recommended by the GST Council over and above what may be 

apportioned to other States. 

The Constitution as amended up to 2016 does not provide for the payment of monetary 

"compensation" by the Union to such States as may be found to be "loss-making" in transiting 

from pre-GST regimes to GST regimes and for the levy of a central cess earmarked for such 

payment. It is however expected that Parliament would somehow levy GST Compensation cess 

on the same tax-base as CGST and IGST leviable on supplies related to a sub-set of goods and/or 

services, the proceeds of the cess being earmarked to pay compensation to "loss-making" States. 

In proceeding further we exclude the logical questions of how the protocol of "apportionment" 

would relate to the accountability provisions enacted in Articles 266 and 283 and to how 

harmony may be interpreted to imply minimizing the amount of compensation payable to loss-

making States. We limit consideration only to concerns about the social "commons" referred to 

in the Directive Principles. 

The rest of this paper is organized as follows: Section 2 discusses the norms  relating to 

the public interests in the social "commons", which 'the State' is constitutionally duty-bound to 

adhere to. Section 3 examines how the GST Council guided by the norm of "harmony" stipulated 

in Article 279A may make recommendations to enable the Union, every weak (i.e., "own"-

revenue-deficient) State and every other State to serve the public interests by acting together as 

an integral team of the agents of 'the State' in a well-coordinated manner. Section 4 concludes by 

noting how the GST Council may find it possible to avoid what may, by mimicking the title of 

the well-known paper by Hardin, be characterized as a "tragedy of the (social) commons".  
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2. CONSTITUTIONAL NORMS RELATING TO THE SOCIAL "COMMONS" 

 

If the GST Council had been established by invoking Article 263, the subject on which 

the discussions in the Council would have to focus for the coordination of policy and action in 

serving the public interests would have been pre-identified by the President. The GST Council, 

though formally embedded in 'the State' as a constitutional authority, has however not been 

established by invoking Article 263.  In recommending according to its mandate stipulated in 

Article 279A, any reformulation of the State Policy affecting the mode of levy and collection of 

central and state indirect taxes, members of the GST Council would therefore have to deliberate 

from time to time on every subject which may relate to the Directive Principles of State Policy. 

Those subjects include every subject relating to the social "commons" referred to in the 

following stipulations in Articles 38 and 39 of the Constitution in order to facilitate good 

governance:- 

1. Securing and protecting a "just" social order- which implies ensuring that justice as 

fairness prevails in the social. political and economic environment of every relevant 

institution of national life. 

2. Optimal allocation of the resources of the community of Indians so as to best sub-serve 

the common good; 

3. Avoidance of concentration of wealth and means of production to the common detriment. 

Justice is the primary virtue sought by the People in their resolve to constitute India as a 

Republic. Social, economic or political justice is not envisaged as a commodity that would have 

to be dispensed only in courts. It would have to be, as John Rawls would say, nothing but 

fairness in transactions among individuals and other 'State' and non-'State' entities in dealing 

with each other during social intercourse. If any transaction relates to a supply of goods and/or 

services by one market-participant to another, each party to the transaction may be logically 

assumed to be just a potential party to the relevant contract before both reach an agreement to 

participate. Each would have to be assumed to have taken his/its respective decision to enter into 

the contract and become actual market-participant after evaluating other possible options as to 

choice of "vendors" (from whom supplies are sourced) and/or "customers" (to whom supplies are 

made) and of the terms of supply, with reference to the subjective value he/it assigns to the 

supply on the basis of information as to his/its "type" to which he/it alone is privy. Here type 

denotes a parameter which encodes his/its preferences out of the possible universe of 

preferences. It goes without saying that 'the State' would be able to succeed in securing and 

protecting a "just" (i.e., fair ) social order in conjunction with the other relevant institutions of 

national life only if in arriving at decisions on participation or non-participation in possible 

transactions the potential market-participants "truly" reveal to each other their respective "types".  

It is logical to note that in order to negotiate acceptable terms of agreement, the actual 

and potential market-participants incur significant transaction costs in ascertaining accurately 

such particulars of the types of the potential participants as are not "common knowledge" among 

entrepreneurs embedded in the institution of 'the Market'. Mutual acceptance of the terms of such 

agreements would rely on their respective evaluations and their 0-1 decisions on participation 

according to the terms considered beneficial to her/it by each potential participant. By their acts, 

the agencies of 'the State" would have to "nudge" (in the manner suggested in their book 

"Nudge" by Sunstein and Thaler) the potential market-participants to reveal to each other true 

particulars of their types so that the transaction costs are minimized. If transaction costs are so 

minimized, it is likely that the potential market participants would confront a fair "choice 
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architecture" for sourcing supplies of goods and/or services for purposes of consumption or, as 

the case may be, of adding values to make subsequent supplies of goods and/or services. 

 It is important to note that-  

(i) the transaction cost incurred by every consumer and "unregistered" supplier of goods and/or 

services would include the amount of indirect taxes paid by her/it as part of the monetary 

consideration for the supply sourced by her/it, but the amount of indirect taxes so paid as part of 

the consideration would be less than the total transaction cost incurred by her/it; and  

(ii) in case of supplies of "inputs" sourced by every "registered" supplier, the transaction cost 

incurred by her/it  would exclude the amount paid as indirect taxes as part of the consideration 

for the supply if credit for indirect taxes paid on inputs can be availed according to law. 

 The transaction cost incurred by a market participant for sourcing the supply would thus 

invariably exceed  the amount of indirect taxes paid by her/it as part of the consideration. 
Levy of GST or any other tax would have to be in accordance with the State Policy 

relating to the "budget". According to RAMusgrave, there are three inter-related aspects of State 

Policy in so far as it is relevant to the economy and the "budget", viz., allocation (which would 

have to be "optimal" allocation of resources in the economy), distribution (which would have to 

be equitable distribution of wealth in the community) and stabilization (which would have to 

ensure such objectives as full employment, appropriate balance of payments etc). Optimal 

allocation of the resources in the economy would also be a function of regulation policy which is 

not included in the budget-policy-related "Musgravian" triad of allocation, distribution and 

stabilization. According to the Directive Principles of State Policy, allocation would be optimal 

if it sub-serves the "common" good. If as the Directive Principles of State Policy stipulate 'the 

State'  ensures that there is no concentration of wealth and means of production to the 
"common" detriment, the result would be equitable distribution of wealth. Stabilization aspect 

of the State Policy impacting the budget implies the prevalence of fairness or balance or 

harmony at various levels.  

 
3. THE GST COUNCIL, THE NORM OF HARMONY AND THE PUBLIC INTERESTS 

 

As already noted, mode of coordination of State Policy and action (legislative and 

executive) focused on any subject of social relevance in order to serve the public interests is 

provided for in Article 263 which occurs in Chapter II of Part XI of the Constitution. That 

Chapter  provides inter alia for such requirements of coordination of policy and action as-  

(i) credible political commitments to be made on behalf of the Union and every State to the 

treaty-like recommendations of a Union-States Council which can be established (vide Article 

263) primarily only for purposes of serving the public interests as interpreted in section 1 of this 

paper;  

(ii) entrustment of legal functions across the Union-States administrative divide by the Union to 

the state bureaucrats and by every State to central bureaucrats (vide Articles 258 and 258A); and  

(iii) delegation of legal authority across the Union-State administrative divide to be exercised 

according to law in performing the functions entrusted as at (ii) above (vide Articles 258 and 

258A). 

Such coordination is required to be with focus on a specific "subject" of social relevance pre-

determined by the President and may relate to one or more "matters" of legislative competence 

referred to in various provisions in Chapter I on "Legislative Relations" in Part XI and 

enumerated in the Lists in the Seventh Schedule referred to in Article 246 including in the 

"residuary" Entry 97 in the Union List. 



K.Sethuraman Page 9 

 

Again, as noted already, the GST Council has not been established by invoking Article 

263 in Chapter II of Part XI  generally on the Union-States legislative and administrative 

relations even though the legislative competences of the Union and the States have been 

redefined as follows by inserting the following Article 246A in Chapter I of that Part:- 

 
"246A. (1) Notwithstanding anything contained in articles 246 and 254,Parliament, and, subject 

to clause (2), the Legislature of every State, have power to make laws with respect to goods and 

services tax imposed by the Union or by such State. 

(2) Parliament has exclusive power to make laws with respect to goods and services tax where 

the supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce. 

Explanation.—The provisions of this article, shall, in respect of goods and services tax referred 

to in clause (5) of article 279A, take effect from the date recommended by the Goods and 

Services Tax Council.’’. 

 

Instead, a new Article 279A has been inserted by the Constitution (101st Amendment) Act,2016 

in Chapter I on "Finance" in another Part (i.e., Part XII) of the Constitution dealing specifically 

with accountability and related provisions on "Finance, Property, Contracts and Suits". The 

GST Council has been constituted by the President by invoking Article 279A without any pre-

determined subject of social relevance on which the Council would be required to focus its 
deliberations in arriving at its recommendations to serve the public interests. 

According to Article 279A, the main function of the GST Council is to recommend for 

purposes of compliance with Article 269A, the manner of a new protocol designated 

“apportionment” of  revenues accruing to the GOI by way of levy of IGST among the Union 

and the States, including special provisions for a few specific States as identified as weak(i.e., 
“own-tax-revenue-deficient”) in sub-clause (g) of clause (4) of Article 279A. The other 

functions of the GST Council include making recommendations on the provisions of substantive 

and procedural law to be enacted by Parliament as well as the State Legislatures – 

(i) substantively on-  

(a) the definitions ( presumably with due reference to the stipulations in Article 

367), of critical terms (e.g., "supply") used in but left undefined in the 

Constitution;  

(b) pre-GST levies which would cease after the repeal, subject to appropriate 

savings provisions, of the relevant central and state indirect tax statutes on the 

commencement of GST Regimes; and  

(c) goods-and-services-wise rates of levy of CGST and SGST and of 

“exemptions”; and  

(ii) regulating the procedure on every relevant matter including the “threshold” of 

turnover of a taxable entity  for legal liability to get itself “registered” as per procedural 

protocol for such registration. 

We have seen in section1 that clause (6) of Article 279A in the Constitution stipulates as 

under:- 

 
"While discharging the functions conferred by this article, the Goods and Services Tax Council 

shall be guided by the need for a harmonised structure of goods and services tax and for the 

development of a harmonised national market for goods and services." (italics and emphasis 

added) 
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Article 245 stipulates that lawmaking in the Republic would have to be subject to the provisions 

in the Constitution. In order to ensure compliance with the stipulation in clause (6) of Article 

279A therefore it is essential to understand what the norm of "harmony" implied by the phrases 

"a harmonized structure of goods and services tax" and "development of a harmonized 

national market for goods and services" referred to in the Constitution means. 

Various aspects of such norm of harmony in so far as it relates to the GST Regimes 

would have to include-  

(i) consistency of the State Policy with the Harmonized Classification of Goods stipulated in 

treaty law so as to provide a level playing field in India for the importers and domestic producers 

to compete on fair terms in the economy which is "open" to international trade or commerce ;  

(ii) an appropriate balance in collecting mutually commensurate revenues by the levy of 

indirect taxes on the flow of the true values of goods and services on the one hand and by the 

levy of direct taxes on the balancing reverse flow of incomes (including "agricultural incomes") 

on the other, consistent with the portrayal of such flows in any economy by the Public Finance 

Professor RAMusgrave; 

(iii) avoiding dis-harmonies in the budget-balances for the Union and every own-revenue-

deficient, and other, State, owing to transition to a "dual"  (i.e., central-cum-state) GST Regime 

from the various central and state pre-GST Regimes; and  

(iv) Making intervention by Courts unnecessary most of the time by 'the State' securing and 

protecting a "just" social order in the respective environments of the relevant institutions of 

national life referred to in Article 38 (e.g., the institutions of 'contract', 'property rights', 'the 

Market' and 'the Bureaucracy') enabling them to function together as institutions of national life 

harmoniously, thereby leading to a fair choice architecture for every market-participant to 

source her/its supplies either for purposes of consumption or for purposes of addition of bona 

fide values to produce goods and/or services for making subsequent supply.  

Article 38 may be taken to stipulate a principle of minimum litigation by 'the State' being 

required to be responsible to secure and protect a "just" social order without the Courts having to 

intervene in the administration of justice. In addition, adjudication of disputes if any as provided 

in clause (11) of Article 279A and the advisory jurisdiction of the Supreme Court provided for 

in Article 143 ought to help minimize litigation, including complete avoidance of litigation 

between agencies of 'the State' among themselves. A unique statutory authority to provide 

"advance rulings" on the requirements of compliance with tax law presided over by a competent 

jurist of the level of the Attorney-General of India and common to all central and state direct 

and indirect tax jurisdictions is also likely to help in minimizing litigation. 

Overall, enlightened lawmaking would ensure harmony above all between actions to 

comply with the constitutional requirement of applying the Directive Principles of State Policy 

stipulated in Part IV on the one hand and of actions to comply with the provisions made in the 
other Parts of the Constitution on the other. This would effectively avoid uncertainties in good 

governance by minimizing litigation in Courts on account of grievances relating to the 

contravention by 'the State' of the requirements of the Constitution stipulated outside Part IV. It 

is also important to note that the requirements stipulated outside Part IV include the 

requirements as to the need for a harmonized structure of Goods and Services Tax and the 

development of a harmonized national market referred to in clause (6) of Article 279A in Part 
XII by way of constitutional guidance for the GST Council. 

In practice however, lawmakers may not always be enlightened in their choice of options 

for the provisions to be enacted in the instruments of substantive and/or procedural law. They 
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would be unlikely to be enlightened if they choose to act under what Immanuel Kant would 

characterize as "self-incurred tutelage" of the bureaucracy. It is worth noting that a single 

unprecedented option with reliance on an instrument designated IGST for reformulation of State 

Policy impacting the mode of levy and collection of central and state indirect taxes with no other 

alternative was presented by a sub-committee of bureaucrats to the Empowered Committee of 

State Finance Ministers (ECSFM). On the facile assumption of T-I-N-A ("There-Is-No-

Alternative") it was approved by the ECSFM without discussion  in the First Discussion Paper 

of that Committee as early as in 2009. It was eventually adopted by the GST Council in 2016 

once again without discussion of alternatives based on observed good practices elsewhere in 

the world.  

Enlightened lawmaking would tend to focus on the provisions relating to procedure for 

compliance and administration to be enacted in the statute or statutes which imply simple 

protocols for compliance and administration with due regard to efficiency and fairness. Such 

focus would enable lawmaking with the purpose of minimizing litigation in sub-serving the 

common good. Even if various candidate options for the reformulation of State Policy are on the 

anvil and the "social" costs and benefits of adopting each have been worked out and projected by 

experts, political compulsions constraining elected lawmakers would in practice divert their 

attention to varied details about the substantive provisions to be enacted in tax statutes. This 

would lead to loss of the requisite focus on simplifying procedural provisions and on minimizing 

potential litigation while choosing the second best option after evaluating the costs and benefits 

of every candidate option for reformulating the State Policy.  

Again, enlightened lawmaking would have to start with an appropriate "subject" (e.g., 

"Minimizing transaction costs which tend to impede market participation unreasonably") 

socially relevant to the requirement of having to apply the Directive Principles of State Policy. 

This would enable the lawmakers  to proceed to identify provisions of law on every relevant 

"matter" of legislative competence (including levy of direct and indirect taxes) allocated to the 
Union and/or every State with focus on a socially relevant subject in which they have a common 

interest. Eventually it would enable 'the State' to secure and protect a fair choice architecture for 

potential market participants. In practice however political compulsions would tend to accord 

primacy to the redefinition of legislative competences of the Union and every State on a 

specific matter (e.g., the instruments of "goods and services taxes") over any subject of relevance 

to the application of the Directive Principles of State Policy in serving the public interests. Path-

dependence on the perceived political supremacy of the Union over the States on the analogy 

of the pre-1947 relationship between the then "paramount" British "Crown" and the Native 

Princes, is likely to disable optimal evolution of India as a viable Union of self-reliant States 

instead of as a Union of weak States in which the Union pretends to be relatively "strong" merely 

because States are not self- reliant and prefer to rely unduly on the Union for support. 

Here it would be appropriate to note that the subject, " Avoiding/ eliminating "cascading" 

of the incidence of central and state indirect taxes" is primarily relevant only to the 

administration of the protocols of the levies and is socially relevant only partially. To understand 

this, it is essential to consider all past "reforms" (i.e., reformulations of State Policy) aimed at 

avoiding cascading (i.e., levy of "tax on tax"). In pursuance of the Jha Committee's 

recommendations in 1978, the first such reform commenced in 1986 with allowing credit of 

central excise duties (designated "MANVAT") paid on input goods in computing the central 

excise duties payable on output goods out of the central excise duties due on "removal". After the 

commencement of the regime for the levy of central service taxes, the relief of input tax credit 
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was extended in 2004 to CENVAT leviable on goods and services. In pursuance of the initiatives 

taken by the Chief Ministers' Conference in 1999, the purchase and sales tax regimes in every 

State started levying those taxes on a "value-added basis" by allowing prior-stage tax credit from 

2005.  

Thus by 2005 levy of central indirect taxes (other than customs) avoided levy of central 

tax on central tax; and levy of every state indirect tax (other than taxes of minor revenue 

importance) avoided levy of state tax on state tax. Practically what remained in 2005 was only 

the issue of avoiding levy of state tax in every State on central indirect tax already levied. To 

avoid this such elaborate amendment of the Constitution as has been enacted in 2016 would have 

been unnecessary. A simpler amendment would have been sufficient. Such an amendment could 

have stipulated that in computing state tax on the sale of goods on which CENVAT has been 

levied, the state law ought to define "turnover" by allowing a reduction according to a formula 

similar to the formula in the following provision relating to another central tax levied at the 

"origin", extracted from section 8A of the Central Sales Tax Act,1956:- 

 
"(1) In determining the turnover of a dealer for the purposes of this Act, the following 

deductions shall be made from the aggregate of the sale prices, namely: - 

(a) the amount arrived at by applying the following formula- 

 
���� �� ��� × �

��
��� �� ���� �����

100 + ���� �� ���
 

 

PROVIDED that no deduction on the basis of the above formula shall be made if the amount by 

way of tax collected by a registered dealer, in accordance with the provisions of this Act, has 

been otherwise deducted from the aggregate of sale prices. 

Explanation - Where the turnover of a dealer is taxable at different rates, the aforesaid formula 

shall be applied separately in respect of each part of the turnover liable to a different rate of 

tax;" 

To sum up, if the members of the GST Council would focus their deliberations on the 

subject:"Minimizing transaction costs which tend to impede market participation unreasonably" 

as the Ransberger "pivot", it would be possible for 'the State' to apply the Directive Principles of 

State Policy and address the concerns relating to the social commons. In the absence of any 

requirement in Article 279A for the prior determination of a subject for focusing discussions on 

coordination of policy and action by the President similar to such stipulation in Article 263, 

reliance on such Ransberger pivot would help opinions to coalesce around a socially relevant 

subject which would lead to addressing the concerns relating to social commons.  If the pivot is 

taken merely as "the apportionment of IGST revenues among the Union and the weak and other 

States" as  implied by Article 269A or as "fitment of the goods-and-services-wise rates of levy of 

GST commensurate with the comparable rates of pre-GST levies" as would be suggested by the 

bureaucrats to avoid disruption in transition, addressing the concerns for the social commons 

would not be in focus.  

The mandate of the GST Council in accordance with the provisions in the amended 

Constitution does not include making recommendations as to levy of a central cess earmarked for 

the payment of "compensation" by the Union to the "loss-making" States since section 19 of the 

Constitution (101st Amendment) Act,2016 does not amend the Constitution. Even if the GST 

Council somehow makes its recommendations with the pivot taken as "Minimizing the amount of 
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compensation payable by the Union to loss-making States", it is unlikely that there would be 

focus on addressing all the concerns for the social commons. 

At any rate it would be imperative for the GST Council to ensure that its deliberations 

and decisions are recorded in publicly accessible and archivable records. Such record would 

cover-  

(i) deliberations and decisions on various possible candidate policy options;  

(ii) collective decisions on the acceptability or otherwise of an option after considering 

the projections made by experts as to the consequences of adopting every candidate 

option; and 

(iii) well-reasoned recommendations as to the collective choice of the second-best 

option.  

This would have to be done formally in a manner similar to the creation of records of the 

Constituent Assembly just before the commencement of the Constitution in 1950. The 

Constituent Assembly formally ceased to be, but the Parliament with its "constituent power" for 

making amendments in the Constitution from time to time (vide Article 368) has succeeded the 

Constituent Assembly in wielding such constituent power. On the other hand, the GST Council 

would have to continue to function and be ready to amend its recommendations from time to 

time. This would imply that the GST Council would have to avoid rigid one-time 

recommendations analogous to "the rule of the road" (i.e., "keep-to-the-left/right") which would 

be impossible to be amended subsequently even if such amendment is found unavoidable  in 

order to serve the public interests. 
 

4. HOW TO AVERT THE TRAGEDY OF THE (SOCIAL) "COMMONS" 

 

 Garrett Hardin wrote in 1968 that freedom of the beneficiaries to use a common 

resource brings ruin to all in his oft-quoted paper titled "The tragedy of the commons". He used 

the term "tragedy" to mean what Whitehead in "Science and the Modern World" (1948) 

characterized as "the inevitability of destiny" which "resides in the solemnity of the relentless 

working of things".  

The wealth of the nation is a common resource of the community of Indians, albeit 

private property rights which may inhere therein to individuals and other persons who/which 

may claim such rights legitimately to parts of such resource after paying the taxes due on the 

incomes which accumulate, post-levy and collection of income tax due, as their savings and may 

be invested in creating wealth. Lawmaking to levy indirect taxes, just as lawmaking relating to 

any matter, would have to apply the directive principle enacted by the People in clause (c) of 

Article 39 which stipulates that the State would have to secure that the operation of the economic 

system does not result in the concentration of wealth and means of production to the common 

detriment. If 'the State' does not secure this, market-participants would play their games in the 

institution of 'the Market' relentlessly following their respective privacy-preserving protocols 

and many may shift (or may, in order to stay in the Market, find no alternative but to shift) their 

respective unaccounted incomes by way of profits away from the legal jurisdictions for the levy 

and collection of taxes on such incomes.  This would lead to income-tax-base-erosion and 

concentration of the wealth of the nation to the common detriment. 

The allocation of the resources of the community may not be for the common good 

unless 'the State' applies the directive principle stipulated in clause (b) of Article 39. Here it 

needs to be noted that in the initial decades of the Republic 'the State' has been applying the said 

directive principle through the instrument of input-output analytics in the Planning Commission 
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so as to balance in inter-sector allocations of investments, with legislative support in regulating 

international trade through governance protocols of licenses and permits, levy of a central tax on 

inter-state trade at the origin and strict foreign exchange regulation regimes. A succession of 

reforms since 1991 has led to non-reliance on the input-output analytics of the Planning 

Commission for centralized allocation of resources of the community of Indians. Allocation of 

resources  would henceforth have to be made in a decentralized manner by the institution of 

'the Market" by itself recognizing inter-sector imbalances in the economy and by relying on the 

PRICES of goods and /or services "discovered" by it from time to time by relentlessly 

balancing the demand for and the supply of specific goods and/or services in the economy.  

Such inter-sector allocation would have to be done without the support of governance 

regimes for various licenses and permits for international trade or commerce, or for very strict 

regulation of the supply of convertible foreign exchange, though the legal requirement of 

classifying the business-to-business and business-to-consumer transactions with reference to 
inter-state borders would continue even after the GST regimes commence. The practical 

difficulties which prevented the lawmakers to levy central consignment tax on "inter-state" 

consignments notwithstanding an enabling Constitutional Amendment of Article 269 and the 

Union List in the Seventh Schedule enacted as early as in 1982 have been ignored in levying 

IGST on inter-state consignments. The continuance of the legal requirement to classify B2B 

transactions into "inter-state" and "intra-state" would logically disable the institution of 'the 
Market' from functioning as an institution of national life by avoidable protocols of having to 

pre-pay IGST on inter-state consignments which do not involve transfers of property rights, and 

thereafter only claim "input" IGST credit. 

If the institution of 'the Market' is unable to function as an institution of national life, 

would it be possible for the institution of 'the State' to secure and protect a "just" social order as 

stipulated in Article 38? Would 'the State' be able to do so when the institution of 'the 

Bureaucracy' is also not enabled to function as an institution of national life by- 

(i) appropriate reorganization in the national interest, of the central and state direct and 

indirect tax services to which bureaucrats are appointed; and/or  

(ii) redeployment of bureaucrats in the requisite central-cum-state hierarchies needed to 

administer a "dual" central-cum-state GST Regime? 

Here it is appropriate to refer to the following provisions of clause (1) of Article 312, and of 

Articles 258 and 258A which enable coordination of policy and action on governance protocols 

common to the Union and the States: 

 
Clause (1) of Article 312. "Notwithstanding anything in 1Chapter VI of Part VI  (relating to 

Subordinate courts) or Part XI (relating to Union-State Relations) , if the Council of States has 

declared by resolution supported by not less than two-thirds of the members present and voting 

that it is necessary or expedient in the national interest so to do, Parliament may by law 

provide for the creation of one or more all India services including an all-India judicial service 

common to the Union and the States, and, subject to the other provisions of this Chapter, 

regulate the recruitment, and the conditions of service of persons appointed, to any such 

service". (italics matter in brackets and emphasis added) 

 

Article 258. "(1) Notwithstanding anything in this Constitution, the President may, with the 

consent of the Government of a State, entrust either conditionally or unconditionally to that 

Government or to its officers functions in relation to any matter to which the executive power of 

the Union extends. 
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 (2) A law made by Parliament which applies in any State may, notwithstanding that it relates to 

a matter with respect to which the Legislature of the State has no power to make laws, confer 

powers and impose duties, or authorise the conferring of powers and the imposition of duties, 

upon the State or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been conferred or imposed upon a 

State or officers or authorities thereof, there shall be paid by the Government of India to the 

State such sum as may be agreed, or, in default of agreement, as may be determined by an 

arbitrator appointed by the Chief Justice of India, in respect of any extra costs of administration 

incurred by the State in connection with the exercise of those powers and duties." (italics and 

emphasis added) 

 

Article 258A. "Notwithstanding anything in this Constitution, the Governor of a State may, 

with the consent of the Government of India, entrust either conditionally or unconditionally to 

that Government or to its officers functions in relation to any matter to which the executive 

power of the State extends."(italics and emphasis added) 

 

If the lawmakers serving the Union and every State find it possible to credibly commit the 

central government and every state government to coordinate the State Policy and action duly 

focused on the subject," Minimizing transaction costs which tend to impede market participation 

unreasonably" in furtherance of the common purpose of applying the Directive Principles 

stipulated in Articles 38 and 39 to the extent required by creatively invoking Articles 258, 258A 

and 312, it would be possible to avert the tragedy to the social "commons" referred to above. 

Such central and state GST Regimes as are envisaged by the provisions enacted by 

Parliament in the CGST Act,2017, the IGST Act 2017, the UTGST Act 2017 and the central 

GST Compensation Act,2017 on the one hand, and the various SGST Acts enacted by the 

Legislatures of the States (other than Jammu & Kashmir) on the other, have commenced on the 

1st July 2017. Though the Preambles to the statutes which could have, but do not, formally refer 

to the recommendations reported in the press to have been made by the GST Council, it may 

have to be presumed that the statutes have in fact been enacted in pursuance of such 

recommendations of the GST Council as would have been arrived at by the members of the 

Council collectively.  

Going forward, it would be up to the GST Council to be guided by the norm of 

"harmony" as interpreted in this paper and to create formal records of its deliberations and 

decisions based up on such guidance. This would enable the institutions of 'the State', 'the 

Market' and 'the Bureaucracy' to function as institutions of national life harmoniously and to 

secure and protect a fair choice architecture for the market-participants to source their 

supplies of goods and/or services. The tragedy of the social commons referred to in this paper 

would thereby be averted and there would be good governance which efficiently applies the 

Directive Principles of State Policy so that the public interests are served in the Republic. 
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