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RevenuesAfter the July 2017 Reform 

 
ABSTRACT 

 

Integrated Goods and Services Tax (IGST) is the pivot of the July 2017 Reform 

replacing select central and state indirect taxes with one central-cum-state structure of multiple 
central and state “goods and service taxes” (GSTs). IGST is designed to facilitate a unified 

digital governance of “input” GST credits which every registered supplier may “use” seamlessly 

in her/its returns in computing the “amounts” of various GSTs payable out of such amounts due 
on making ‘value-added’ supplies downstream. 

This paper examines if the GST statutes ensure the accountability of the lawmakers 

and the GST authorities to the Constitution. It points out the need for further reform which is 
compatible with the basic constitutional structure of democratic appropriation of moneys from 

the respective Consolidated Funds in the manner stipulated in the articles culminating in Article 

114 in case of the Union and in Article 204 in case of a State. 
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1.STATE POLICY OF “ONE NATION:ONE TAX” 

 

States in India enacted law in 2005 to provide for the levy and collection of state sales 

taxes on a “value-added basis” after deliberations
1
 in the Empowered Committee of State 

Finance Ministers (ECSFM). ECSFM continued its deliberations at the request
2
 of the Finance 

Minister serving the Union so that political commitments could be made on behalf of the States 

to further reform aimed at the levy and collection on a value-added basis, of central as well as 

state indirect taxes. This was to be based upon a “Grand Bargain”
3
 between the Union and the 

States. In 2009, a “Working Group” of tax bureaucrats recommended the adoption of an option 

for reform based on a legal instrument to be designated “Integrated Goods and Services Tax” 

(IGST) as the pivot of the reform. It is not evident that the ECSFM considered any other option. 

Assuming T-I-N-A
4
,the ECSFM simply decided

5
 as under: 

 
“The Empowered Committee has accepted the recommendations of the Working Group of 

concerned officials of Central and State Governments for adoption of IGST model for taxation 

of inter-State transaction of Goods and Services”  

 

The reformulation (“reform”) of State Policy relating to the levy of central and state 

indirect taxes (including many excise-duties, central service tax and state sales taxes but 

somehow excluding central sales tax) had been conceived to create a policy of “One Nation: One 

Tax” so as to enable the collection of those taxes seamlessly as “one” levy throughout India. 

This was somehow expected to serve the public interests also, while securing the respective and 

varying tax revenue interests of the bargaining governments. The reform could be attempted by 

creatively invoking Article 263
6
 in Chapter II relating to “administrative relations” in Part XI 

                                                        
1 ECSFM, White Paper on State Level Value Added Tax 

https://www.finmin.nic.in/sites/default/files/whitepapervat.pdf. (last visited Feb 2, 2019) 
2 ECSFM, First Discussion Paper on Goods and Services Tax in India 

http://gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.pdf (last visited Feb 

2,2019) 
3 Ministry of Finance Report of the Task Force on the Implementation of the Fiscal Responsibility and Budget 

Management Act,2003 (July 2004), 6-7 
4 “There-Is-No-Alternative”. 
5  ECSFM supra note 2 para 3.5 page 21 
6 Article 263 provides for a lawful procedure to coordinate law-making by the Union and the States in pursuit of 
their common interests in applying the substantive Directive Principles to serve the public interests as follows:-“If at 

any time it appears to the President that the public interests would be served by the establishment of a Council 

charged with the duty of— (a) inquiring into and advising upon disputes which may have arisen between States; (b) 

investigating and discussing subjects in which some or all of the States, or the Union and one or more of the States, 

have a common interest; or (c) making recommendations upon any such subject and, in particular, 
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dealing with “Union-States Relations”. This could lawfully secure the requisite political 

commitments based on (Gwyerian)common sense
7
, on behalf of the Union and the States, to 

treaty-like recommendations of a Union-States Council, to coordinate policy and action by the 

Union and every State focused on an appropriate “subject” of social relevance. The commitments 

would have had to relate to central-cum-state administrative arrangements across the Union-

States administrative divide
8
.  

The experience of lawmaking in the past however had shown
9
 that it is always politically 

easier to amend of the Constitution to ostensibly demonstrate concern for serving the public 

interests than to take the requisite, and implicitly unpopular, steps to make law to levy anytax. 

Unsurprisingly the Constitution (115
th

 Amendment) Bill, 2011
10

 was moved just prior to the 

general elections to a State Assembly, to initiate the requisite reform. The Amendment sought to 

provideoutside Part XI of the Constitution for constituting Goods and Services Tax Council 

(GST Council) primarily to arbitrate the terms of reconciliation of varied revenue interests of the 

Union and the States. The constitution of that Council was to bewithout the President having to 

determine that its constitution would serve the public interests. Thus, the establishment of a 

Union-States Council by invoking Article 263 in pursuit of Gwyerian “common sense” was 

avoided. 

The 115
th

 Amendment Bill which was based on the foregoing decision of the ECSFM 

eventually lapsed. However subsequently the Constitution (122
nd

 Amendment) Bill 

                                                                                                                                                                                   

recommendationsfor the better co-ordination of policy and action with respect to that subject, it shall be lawful for 
the President byorder to establish such a Council, and to define the nature of the duties to be performed by it and its 

organisation and procedure”. 
7 The phrase “common sense” was used by Sir Maurice Gwyer CJ in his observation on page 50 in re: The Central 

Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938 reported in (1938) 1 STC 1. It 

denoted a sense of the social “commons” by the Federation and the Provinces. Instead of merely reconciling varied 

revenue interests, pursuit, according to Article 37 of the Constitution, of “common interests” by the Union and the 

States as envisaged in Article 263 by applying the principles of sub-serving the “common good” and of avoiding 

“common detriment” in a “community” of Indian nationals, stipulated in Article 39 and of securing and protecting a 

“just social order” in the social commons envisaged in Article 38 would constitute such “common sense”. 
8 Constitution of India Articles 73 and 162  https://www.india.gov.in/my-government/constitution-

india/constitution-india-full-text. (last visited Feb 2, 2019) 
9 E.g., the Constitution (46th Amendment) Act, 1982 to enable the levy of a central consignment tax did not lead to 
the levy of the tax for 36 years and more; and the Constitution (92nd Amendment) Act, 2003, inserting Article 268A 

to enable the levy of central service tax to be collected (and “appropriated”) by the Union as well as the States had to 

be omitted 13 years later by amendment in 2016 without making any law to levy such service tax. 
10 Minister of Finance Constitution (115th Amendment) Bill,2011 http://www.cbic.gov.in/resources//htdocs-

cbec/gst/consti-amend-bill-115-2011-new.pdf.(last visited Feb,2, 2019) 
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2014
11

essentially based on the earlier 115
th

 Amendment Bill was moved and was eventually 

enacted after substantial but vague amendments, as the Constitution (101
st
 Amendment) Act, 

2016
12

 which came into effect from 12
th

 September 2016. The intended reform was characterized 

by use of a non-obstante clause apparently with substantive mandates to the Union and State 

Legislatures but actually subject to undue restrictions, as stipulated in Article 279A outside Part 

XI, on the autonomy of even Parliament in specifying the rates of levy and the substantive reach 

of the reform. The reform could have relied on, but it avoided, the non-obstante clauses in 

Articles 258 and 258A with scope limited to regulate procedure. The reform resulted in 

paradigmatic changesto the distribution of “matters” of legislative competence (including 

substantive matters) among the Union and the States in Chapter I of Part XI by inserting Article 

246A which read - 

 
"246A. (1) Notwithstanding anything contained in articles 246 and 254, Parliament, and, 

subject to clause (2), the Legislature of every State, have power to make laws with respect to 

goods and services tax imposed by the Union or by such State. 
(2) Parliament has exclusive power to make laws with respect to goods and services tax where 

the supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce. 
Explanation. — The provisions of this article, shall, in respect of goods and services tax referred 

to in clause (5) of article 279A, take effect from the date recommended by the Goods and 

Services Tax Council.’’ (italics added for emphasis) 
 

However, as for the tax referred to in clause (2) of Article 246A, the Constitution as 

amended by the 101
st
 Amendment provided, by inserting Article 269A in Chapter I relating to 

“Finance” in Part XII dealing with “Finance Property Contracts and Suits”, as follows: - 

 
‘‘269A. (1) Goods and services tax on supplies in the course of inter-State trade or commerce 

shall be levied and collected by the Government of India and such tax shall be apportioned 

between the Union and the States in the manner as may be provided by Parliament by law on 

the recommendations of the Goods and Services Tax Council. 
Explanation. —For the purposes of this clause, supply of goods, or of services, or both in the 

course of import into the territory of India shall be deemed to be supply of goods, or of services, 

or both in the course of inter-State trade or commerce. 
(2) The amount apportioned to a State under clause (1) shall not form part of the Consolidated 

Fund of India. 

                                                        
11 Minister of Finance Constitution (122nd Amendment) Bill,2014   https://www.saralgst.com/pdfs/122nd-

constitution-amendment-bill-2014.pdf (last visited Feb 2, 2019) 
12

Ministry of Law and Justice, Government of India. Constitution (101st Amendment) 

Act,2016http://gstcouncil.gov.in/sites/default/files/consti-amend-act.pdf (last visited Feb 2,2019) 
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(3) Where an amount collected as tax levied (by Government of India) under clause (1) has been 

used for payment of the tax levied by a State under article 246A, such amount shall not form 
part of the Consolidated Fund of India. 

(4) Where an amount collected as tax levied by a State under article 246A has been used for 

payment of the tax levied under clause (1), such amount shall not form part of the Consolidated 

Fund of the State. 
(5) Parliament may, by law, formulate the principles for determining the place of supply, and 

when a supply of goods, or of services, or both takes place in the course of inter-State trade or 

commerce.’’(matter in italics in brackets added to facilitate understanding) 
 

The foregoing provisions in Articles 246A and 269A were without reference to- 

(i) Article 266 relating to the accountability of lawmakers and bureaucrats to the Constitution 

stipulating prompt deposit not only of moneys paid in compliance, but also moneys collected or 

recovered by honest and efficient enforcement, as tax revenues, in the respective Consolidated 

Funds; and appropriation of moneys from those Funds only for purposes provided in the 

Constitution and only in the manner stipulated therein; and  

(ii) Articles 114, 204, 283 and 150 relating respectively to appropriation from the Consolidated 

Fund of India, appropriation from the Consolidated Fund of every State, the custody of moneys 

in the said Funds and keeping of the accounts of the governments to which tax revenues accrue. 

In section 2, this paper analyses the provisions as to the accountability to the 

Constitution, of the lawmakers; and of the central and state bureaucrats who would have to 

enforce the GST law made by them. In sections 3 and 4, the question of compliance of the GST 

law-making with the constitutional law enacted by the People of India in Article 245 (to be read 

inevitably with Articles 37, 38 and 39) to regulate lawmaking is examined and conclusions 

reached. 

 

2. ACCOUNTABILITY OF LAWMAKERS AND BUREAUCRATS TO THE 

CONSTITUTION 
 

Just as every lawmaker is required to do, every official serving the Union or any State is 

required to affirm/swear allegiance to the Constitution which regulates lawmaking and 

governance. Article 266 stipulates the basic requirement of the accountabilityto the Constitution, 

of every lawmaker responsible to comply with the Constitution and every bureaucrat responsible 

to ensure the efficient collection of GST revenues accruing to the Governments of India and 

every State in her jurisdiction, in the following words: 
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“266. (1) Subject to the provisions of article 267 and to the provisions of this Chapter with 

respect to the assignment of the whole or part of the net proceeds of certain taxes and duties to 
States, all revenues received by the Government of India, all loans raised by that Government 

by the issue of treasury bills, loans or ways and means advances and all moneys received by that 

Government in repayment of loans shall form one consolidated fund to be entitled “the 

Consolidated Fund of India”, and all revenues received by the Government of a State, all loans 
raised by that Government by the issue of treasury bills, loans or ways and means advances and 

all moneys received by that Government in repayment of loans shall form one consolidated fund 

to be entitled “the Consolidated Fund of the State”.  
(2) All other public moneys received by or on behalf of the Government of India or the 

Government of a State shall be credited to the public account of India or the public account of 

the State, as the case may be.  
(3) No moneys out of the Consolidated Fund of India or the Consolidated Fund of a State shall 

be appropriated except in accordance with law and for the purposes and in the manner provided 

in this Constitution” (italics added for emphasis). 

 

No tax can be levied or collected without the authority of law (Article 265). Tax revenues 

are “received” into the Treasury by the governments to which they accrue either- 

(i) when every taxpayer complies with law and her/its dues as computed according to law are 

paid by her/it to the governments’ banker for deposit into the respective Consolidated Fund; or  

(ii) when tax dues are collected after every taxpayer found liable to pay more, complies with the 

notice of demand for dues issued by the bureaucrat who is conferred the primary authority to 

assess according to law, within a defined territory and subject to correction by post-primary 

authorities, to the best of his/her judgment, accurate amounts of tax (or taxes) owed , interest for 

overdue payments and civil penalties for non-compliance if any from every accurately identified 

person related to a residence or a place of business located in that territory or a principal place 

of business located in that territory along with other places of business located elsewhere in 

India; or   

(iii) when tax dues are compulsorilyrecovered from tax defaulters by executing coercive 

processes according to law. 

The tax dues when collected in pursuance of best judgment or when recovered through coercive 

processes, are also required to be paid promptly to the governments’ banker (viz., the Reserve 

Bank of India) for deposit into the respective Consolidated Funds which constitute the treasury. 

This ensures that tax revenues are accounted for to enable the democratically elected lawmakers 

serving the Union and every State to make law authorizing appropriation of moneys from the 

treasury for the governments to incur expenditure “for purposes provided in (the) Constitution”. 
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Ideally, irrespective of her/its “registration” status, every supplier ought to do a public act 

when she/it complies with law; and invariably create and issue a supply voucher as documentary 

evidence stating true facts relating to every business-to-business (B2B) and business-to-

consumer (B2C) supply made by her/it in the manner and form prescribed according to law. By 

such public act, apart from the Governments, the recipient of the supply is legitimately expected 

to be made aware of the “amount” or “amounts” of the applicable GST/GSTs shifted to her/it as 

part of the agreed money considerationwithout being misled to believe that no “amount” by way 

of any GST is payable by such recipient as part of the monetary consideration when in fact it is 

so payable.Practically however, some or many big and small suppliers are likely to avoid often 

or occasionally, the creation and issue of such supply vouchers stating true facts relating to the 

supply including most importantlytruefacts relating to the identities of the parties to the 

underlying contract. Every primary and post-primary GST authority responsible to account for 

GSTs accruing to any collecting government would have to have access to relevant documentary 

evidence of such public acts done or avoided by every supplier from every place of business 

located in every primary GST territorial jurisdiction all over India. Such evidence would have to 

conform to the requirements of the law if made as stipulated in clause (2) of Article 261 (in 

Chapter II on “administrative relations” of Part XI relating to “Union-State relations”) as under: -  

“261. (1) Full faith and credit shall be given throughout the territory of India to public acts, 

records and judicial proceedings of the Union and of every State.  

(2) The manner in which and the conditions under which the acts, records and proceedings 
referred to in clause (1) shall be proved and the effect thereof determined shall be as provided 

by law made by Parliament.  

(3) Final judgments or orders delivered or passed by civil courts in any part of the territory of 
India shall be capable of execution anywhere within that territory according to law.”  

This would enable every such authority to act duly in consonance with the territorial nexus 

principle
13

 where called for.  

While the algorithms of digital protocols envisaged in the July 2017 Reform
14

 may 

provide the requisite support to the central and state GST authorities in exercising their 

respective best judgments based on evidence, they would not be able to replace the requisite 

judgments. Such judgments would have to rely on evidence of unreported facts, if any, 

discovered on the ground and to comply with the requirements of administrative law and of the 

                                                        
13 As recognized by the Supreme Court in State of Bombay v, RMD Chamarbaugwalla AIR 1957 SC 570 at 699. 
14 The central and state GST statutes and delegated legislation can be accessed from 

http://gstcouncil.gov.in/meetings 
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principles of natural justice, in accurately assessing the amounts of GST revenues due and 

payable by every accurately identified supplier of goods and services functioning from every 

place of business within the jurisdiction for which any given GST authority is accountableto the 

Constitution jointly and severally along with the GST authorities responsible for other 

jurisdictions in India. Efficient team-work among GST authorities across territorial/functional 

jurisdictions all over India would help identify suppliers who cooperate with others in avoiding 

compliance with law including those relating to the levy of GST and income-tax and with local 

government bye-laws. 

In accounting for the moneys accruing to the credits of the Governments, Article 266 

distinguishes between specific types of moneys including revenues received by those 

Governments to be accounted for in the respective Consolidated Funds on the one hand, and 

“other public moneys” received by them on the other. This is because of the strict requirement in 

clause (3) of Article 266, of the eventual collective act of the democratically elected 

representatives of the People serving the Union or a State as the case may be, of appropriation of 

moneys from the respective Consolidated Funds only in the manner provided in the relevant 

Articles culminating in Article 114 in case of the Union and Article 204 in case of every State.  

The only tax revenues which are kept, vide clause (1) of Article 266, out of the collective 

act of appropriation, vide Article 114, by Parliament are those which are declared in every clause 

(2) respectively of Articles 268, 269 and 270 as not forming part of the Consolidated Fund of 

India, being “assigned” to a State, whose Consolidated Fund they would automatically form part 

of. The Constitution itself provides for the manner of identifying the State to whose Consolidated 

Fund the central tax revenues are so assigned. Such “destination” State is either identified by the 

Constitution (Article 268) or by law (Article 269) or by “distribution” through an order of the 

President after considering the recommendations of the Finance Commission (Article 270). On 

the other hand, there is no provision in the Constitution, even after the 101
st
 Amendment, for the 

“assignment” of “the whole or part of the net proceeds of” the revenues of any state taxes such 

as SGST to the Consolidated Fund of India by excluding such proceeds from the formal 

appropriation process stipulated in Article 204.  

The provision in Article 275 stipulating that the Government of India pay grant-in-aid to 

every State “in need of assistance”, is not “assignment” of revenues, but an “expenditure” to be 

incurred from the Consolidated Fund of India by appropriation as a “charge” on that Fund. In 
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case of the State of Assam, clause (1A) of Article 275 recognizes a protocol designated 

“apportionment” by an order of the President, of the grant-in-aid moneys between the State of 

Assam and the autonomous State of the tribal areas within it, subsequent to appropriation by 

Parliament by charging the Consolidated Fund of India. 

Article 269A referred to in section 1 in this paper, does not unequivocally provide for 

“assignment” of any part of the proceeds of central IGST revenues to any State to be identified 

by law. It provides for a new protocol which, in spite of the possibility of interpretation with 

reference to clause (1A) of Article 275, is also somehow christened “apportionment”, though 

without reference to that clause. On the contrary, the apportionment referred to in clause (1) of 

Article 269A would have to be a function, inter alia, of the proportions of the ad valorem “rate 

of levy of IGST” itself as “apportioned” between the Union on the one hand and the collective of 

all States on the other. In interpreting the Constitution as amended in 2016, it is significant to 

note that, unlike Articles 268, 269 and 270, Article 269A avoids the use of the expressions 

“proceeds” or “net proceeds” of the levy of central IGST. The distinction between “IGST” 

denoting its “rate” specified by Parliament in law on the one hand, and the central “IGST 

revenues” as “proceeds” or “sums” of moneys accruing to the Government of India on the other, 

is thus very significant. 

The principles for determining “the place of supply” referred to in clause (5) of that 

Article would however have to be relevant in identifying every State which may, in accordance 

with the principles referred to in clause (1) of that Article, be “entitled” to the distribution of 

specific “amounts” of moneys realized as central IGST revenues and not apportioned to the 

Union, in satisfaction of its revenue “interest” recognized in Article 274. Ideally, if the operation 

of every principle referred to in clause (5) of Article 269A results in every supply aligning with 

the preference of the corresponding recipient who/which sourced the supply, such principle may 

be characterized as the “Destination Principle”. As it is however, the State which is “entitled” to 

the “apportionment” of IGST in accordance with clause (1) of Article 269A would have to be the 

State in which the destination of every relevant supply determined in accordance with the 

principles referred to in clause (5) of Article 269A as “the place of supply”, is situate, 

irrespective of the recipients’ preferences. 

The Constitution (122
nd

 Amendment) Bill, 2014 had been moved as a money bill 

providing, unlike the earlier 115
th

 Amendment Bill of 2011, not only for expenditure on the GST 
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Council but also for expenditure on payment of monetary “compensation” by the Government of 

India to “loss-making” States. This was somehow provided in the Bill, even though the Bill was 

moved with the specific recommendation of the President as stipulated in Article 274. It is 

legitimate to expect that the President’s recommendation would have been based on the 

assumption that in making law to serve the public interests, adequate revenues by apportionment 

of IGST to every State (includingevery State referred to in sub-clause (g) of clause (4) of Article 

279A) would be ensured. Thus, there would be no “wrong-doing” by the Union against any State 

justifying the payment by way of “compensation” by the Union to make “amends” to secure the 

“revenue interests” of any “loss-making” State.  

As moved, the Bill did not also envisage the provisions enacted as clauses (2), (3) and 

(4) in Article 269A; and just as the lapsed Constitution (115
th
 Amendment) Bill, 2011 had done, 

it had simply provided only the two clauses eventually enacted as clauses (1) and (5) in that 

Article. The provisions in clauses (2), (3) and (4) of Article 269A enacted eventually in the 

Constitution (101
st
 Amendment) Act, 2016 could have been subsequently introduced during the 

passage of the 122
nd

 Amendment Bill in Parliament after complying with the rules of 

procedure
15

 regulating the consideration of Bills in the Lok Sabha, though it is unclear if that 

was done. In drafting those clauses in the Bill, the words “amount” and “use” which do not occur 

elsewhere in the Constitution including in Articles 246A and 286, have had to be employed in 

linking the new protocol of “apportionment” with the Consolidated Fund of India in clauses (2) 

and (3) and with the Consolidated Fund of every State in clause (4) of that Article. The provision 

in clause (2) of Article 269A about the “amount” of IGST apportioned to every State in 

accordance with clause (1) of that Article could not have been intelligible to lawmakers, unless 

they assumed that the proportions of IGST rate referred to in clause (1) “apportioned” 

respectively to the Union and to the collective of “destination” States would be specified by the 

Union consistent with the recommendation of the GST Council which was to have the requisite 

mandate ofduly taking care of the revenue interests of the States as protected in Article 274. The 

provisions in clauses (3) and (4) of Article 269A also could not have been intelligible to them 

since the Bill could have, but did not, stipulate that GST law would, subject to conditions if any 

to be specified in the Constitution itself, have to provide how-  

                                                        
15 Lok Sabha Secretariat, Rules of Procedure and Conduct of Business in the Lok Sabha 

http://164.100.47.194/loksabha/rules/RULES-2010-P-FINAL_1.pdf. (last visited Feb 2,2019), Chapters X and XI 
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(i) no GST can be collected otherwise than on value-added basis (i.e., only by specifying ad 

valorem rate(s) and by providing for “input” GST credit to avoid “cascading”);  

(ii) any amount collected from a supplier as IGST or CGST on supply of “inputs” may be 

“used” by her/it to pay any SGST due on making value-added intra-state supplies downstream; 

and  

(iii) any amount collected from a supplier as SGST or CGST in any State on supply of “inputs” 

may be “used” by her/it to pay IGST due on making value-added inter-state supplies 

downstream.  

The Bill did not envisage any amendment of Article 266, to exempt the proportionate “amounts” 

so accruing to States by “apportionment” of IGST among the Union and every “destination” 

State and amounts of SGST so “used” by a supplier in paying IGST on inter-state supplies, from 

the rigor of clause (3) of Article 266. Any such exemption would thus not have been apparent to 

lawmakers from the provisions made in clauses (2), (3) and (4) of Article 269A.  

The amounts “assigned” in accordance with Article 270 to the Consolidated Fund of 

every State would however be exempt from the rigor of clause (3) of Article 266. After the 101
st
 

Amendment, Article 270 reads as under: - 

 
“270. (1) All taxes and duties referred to in the Union List, except the duties and taxes referred 

to in articles 268,269 and 269A, respectively, surcharge on taxes and duties referred to in article 

271 and any cess levied for specific purposes under any law made by Parliament shall be levied 
and collected by the Government of India and shall be distributed between the Union and the 

States in the manner provided in clause (2).  

(1A) The tax collected by the Union under clause (1) of article 246A shall also be distributed 

between the Union and the States in the manner provided in clause (2). 
(1B) The tax levied and collected by the Union under clause (2) of article246A and article 

269A, which has been used for payment of the tax levied by the Union under clause (1) of 

article 246A, and the amount apportioned to the Union under clause (1) of article 269A, shall 
also be distributed between the Union and the States in the manner provided in clause (2). 

(2) Such percentage, as may be prescribed, of the net proceeds of any such tax or duty in any 

financial year shall not form part of the Consolidated Fund of India, but shall be assigned to the 

States within which that tax or duty is leviable in that year, and shall be distributed among those 
States in such manner and from such time as may be prescribed in the manner provided in 

clause (3).  

(3) In this article, “prescribed” means, —  
(i) until a Finance Commission has been constituted, prescribed by the President by order, and  

(ii) after a Finance Commission has been constituted, prescribed by the President by order after 

considering the recommendations of the Finance Commission” (italics added for emphasis) 
 

Clause (1A) above implies that there can be no “use” of CGST collected on intra-state supply, to 

pay IGST due under clause (2) of Article 246A on inter-state supply. On the other hand, clause 
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(1B) of Article 270 recognizes the “use” of IGST collected on inter-state supplies, to pay CGST 

due under clause (1) of Article 246A. However, in 2016, clause (1B) of Article 270 (also inserted 

by an amendment to the 122
nd

 Amendment Bill) could not have been intelligible to lawmakers 

for want of clarity in the Bill on the words “amount” and “use” occurring in that clause. 

Also, levy of cess referred to in clause (1) of Article 270 would imply appropriation of 

moneys realized as cess from the Consolidated Fund of India to be credited to a Public Account 

“earmarked” for incurring expenditure “for purposes provided in (the) Constitution” as stipulated 

in clause (3) of Article 266. Section 18 of the Constitution (101
st
 Amendment) Act, 2016

16
 

however does not amend the Constitution in any way. It is therefore evident that payment of 

compensation referred to therein would not serve any purpose asprovided in the Constitution and 

would thus not be eligible to avoid mis-appropriation of moneys from the Consolidated Fund of 

India. 

 

3. CONSTITUTIONAL GUIDANCE FOR GST LAWMAKING 

 

The central and state GST statutes as subsequently enacted in 2017 and delegated 

legislation and rates of IGST, CGST and SGST may be accessed from 

http://gstcouncil.gov.in/meetings. Subject to complex fine-tuning, the principles enacted in 

section 17 of the Integrated Goods and Services Tax Act, 2017 mainly provide that the Union is 

entitled for “apportionment” of the share of revenue by way of levy of IGST on every inter-state 

supply, to what would have accrued to it by way of CGST had the same supply been intra-state. 

This implies that the collective consisting of every State in which the place of supply is located 

would be entitled to the rest of the revenues by way of IGST levied on the relevant supplies. In 

fact, from the schedule-wise rates of levy of IGST, CGST and SGST notified with effect from 

the commencement of the GST law on the 1
st
 July 2017, it is implicit that the principle of 

apportionment of IGST rates for purposes of clause (1) of Article 269A is simply the following 

proportion, namely, 

Union: Collective of States = 1: 1, 

where every State in the collective of States would be the “destination” State in which the place 

of every relevant supply is situate. 

                                                        
16 Section 18 which is not enacted by invoking the constituent power of Parliament, reads: “Parliament shall, by law, 

on the recommendation of the Goods and Services Tax Council, provide for compensation to the States for loss of 

revenue arising on account of implementation of the goods and services tax for a period of five years”. 
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If for example, the recommended principle of apportionment to the Union and the 

collective of “destination” States in which the relevant places of supply are found located, had 

been, 

Union: Collective of States = 1: n, 

 

it would have been consistent with the division rule acceptable to the Government of India as 

stated in sub-paragraph (i) of paragraph 2 of the Statement of Objects and Reasons in support of 

the Constitution (122
nd

 Amendment) Bill,2014, if n = 2. It would have been likely that a principle 

of apportionment with n sufficiently exceeding 1 (e.g., 2 for States listed in sub-clause (g) of 

clause (4) of Article 279A and 1.5 for other States), could have enabled a majority of the States 

to avoid “loss” of revenue in transition, leaving only very few States to be accommodated by 

providing grants-in-aid (instead of compensation) as envisaged in Article 275. 

From the central and state GST statutes in force, it is evident that in spite of the absence 

of the requisite constitutional guidance in consonance with clause (3) of Article 266, those 

statutes somehow provide for the collection of various GSTs on a value-added basis by enabling 

every taxable (i.e., “registered”) supplier to avail “input GST credit” seamlessly in computing the 

amount/amounts of GST/GSTs payable in every accounting period, out of the GST/GSTs due on 

subsequent supplies made by her/it after adding values, during the same period. Such tax credit 

does not distinguish between central GST and state GST in case of availing (that is to say, 

“using”) input GST credits in paying IGST on inter-state supplies; and enables the availing (i.e., 

“using”) of input IGST credit to pay any GST (i.e., CGST or SGST) levied on intra-state supply. 

The reliance by the provisions enacted in 2016 in the inserted Article 269A and amended Article 

270 on the then unintelligible words “amount” and “use” however implies that the Constitution 

(101
st
 Amendment) Act was enacted in 2016 without any constitutional guidance to the Union 

and State Legislatures by way of an exemption from the rigor of clause (3) of Article 266 duly 

referring to the manner, subject to conditions if any, of-  

(i) the “use” of input GST credits seamlessly in computing the GST/GSTs payable out of the 

GST/GSTs due without distinguishing between input intra-state GST and input inter-state GST; 

(ii) the computation of the “amounts” of IGST not forming part of the Consolidated Fund of 

India to be reckoned by applying the recommended proportion to form part of the respective 

Consolidated Fund of every identifiable “destination” State; and  
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(iii)  the computation of the “amounts” of every SGST levied by any State not forming part of 

the Consolidated Fund of such State to be reckoned, subject to an appropriate provision in the 

Constitution, to form part of the Consolidated Fund of India. 

 

4. GOING FORWARD WITH “COMMON SENSE” 

 

Governance of the manner of levy and collection of central and state GSTs would have to 

be in accordance with the Rule of Law. Lawmaking would have to be subject to the will of the 

People. In between elections to the Legislatures, the will of the People of India inheres in the 

Constitution enacted and amended from time to time in the name of the collective designated 

“the People of India”. There being no intelligible guidance in the Constitution as amended in 

2016, it is inevitable to conclude that lawmaking in 2017 to levy and collect various central and 

state GSTs could not have meaningfully complied with Article 245. The “apportionment” of 

IGST referred to in clause (1) of Article 269A can relate only to the ratio in which IGST 

revenues ought to be accounted for in the appropriate Consolidated Funds consistent with the 

principles for identifying, in case of every supply, the place of supply. The intended scheme of 

enabling the taxable suppliers to avail input GST credits seamlessly in computing the GST/GSTs 

payable in every accounting period out of the GST/GSTs due in that period cannot be effective 

unless input SGSTs availed in computing IGST payable are accounted for in the Consolidated 

Fund of India. The stipulation that appropriation of moneys from the Consolidated Funds cannot 

be secured otherwise than by the democratic processes culminating respectively in Articles 114 

in case of the Union and 204 in case of every State is part of the basic structure of the 

Constitution.  If the intention of inserting clauses (2), (3) and (4) in Article 269A was to keep 

input GST credits away from the formal process of appropriation as referred to in clause (3) of 

Article 266, it would have been necessary to provide so in Article 266. It is evident that without 

appropriate guidance in the Constitution itself- 

(i) lawmakers serving the Union cannot make law authorizing appropriation of moneys from the 

Consolidated Fund of any State to be “used” by a supplier to pay CGST or central IGST dues; 

and  

(ii) lawmakers serving a State cannot make law authorizing appropriation of moneys from the 

Consolidated Fund of India to be “used” by a supplier to pay SGST dues. 
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Precisely for this reason, in spite of Article 268A inserted by the Constitution (92
nd

 Amendment) 

Act in 2003, lawmakers were unable to make law to levy central service tax to be “collected and 

appropriated” by the Government of India as well as by the States. 

Subject to political will, goods and services tax may be conceived eventually as a tax 

levied on the “value” of every “supply” of goods and/or services including every supply made to 

domestic consumers in business-to-consumer (B2C) transactions irrespective of whether the 

supplier is registered or not. In making law to levy such a tax, it is reasonable to assume that 

every lawmaker whether serving a State or serving the Union, would aim to “secure and 

protect” a fair choice architecture for every domestic consumer, producer and exporter to source 

the supplies of goods and/or services needed by her/it for final consumption or for adding values 

before subsequent supply, as the case may be. Taking justice referred to in Article 38 to be 

fairness
17

 in the terms of voluntary transactions among market-participants in the social 

commons, it is thus easy to recognize that ‘the State’ would have to be enabled to apply the 

principle stipulated in Article 38. The concept of “value” is critical in securing and protecting a 

“just” social order as stipulated in Article 38. Nobel Laureate Gerard Debreu explains the 

essentials of the concept of “value” in his well-known book, “Theory of Value”. 

The role to be played by the institutions of national life in enabling ‘the State’ to secure 

and protect a “just social order” with minimum uncertainties
18

 is recognized in Article 38. The 

social institution for the “discovery” of the prevailing “prices” of goods and services by 

continually balancing the demand for, and the supply of, commodities
19

 is designated as ‘the 

Market’. A legal requirement to classify market transactions as “inter-state” and “intra-state” 

in levying and collecting IGST or central sales tax impedes ‘the Market’ from evolving as an 

institution of national life. Meaningful further reform of State Policy would therefore have to 

cease relying on the instrument of IGST in making law to levy and collect central and state 

goods and services taxes while the Union and every State pursue their common interests in 

serving the public interests by applying the Directive Principles stipulated in Article 37 in 

lawmaking. 

                                                        
17 As suggested by John Rawls in “Justice as Fairness: A Restatement” (2001) 
18 In drafting Article 38, the Constituent Assembly has been prescient about the uncertainty-reducing roles of 

institutions recognized by the Nobel Laureate Douglass North in “Institutions, Institutional Change and Economic 

Performance” (Cambridge University Press, 1990) on page 3. 
19 The idea of “commodity” is elaborated with reference to “goods” and “services” in Gerard Debreu’s “Theory of 

Value” (Yale University Press, 1959), Chapter 2 as part of the dual concepts of commodity and price. 
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In the Constitution of the Union of States that is designated “India”, Chapter I of Part XI 

regulating the distribution of legislative competences between the Union and every State refers 

to “matters” of legislative competence including those listed in the Seventh Schedule. There is 

no “Concurrent Consolidated Fund” to which revenues realized on account of a central-cum-

state tax may be deposited. Hence no “matter” relating to the levy as such of any tax is listed in 

the “Concurrent List” in the Seventh Schedule even after the 101
st
 Amendment. 

Further reformulation (“reform”) of State Policy would have to distinguish “matters” of 

legislative competence referred to in Chapter I of Part XI from the “subjects” of social relevance 

(which may intersect with one or more matters of legislative competence) implied in Article 263 

in Chapter II of the same part relating to “administrative relations” between the Union and the 

States. Such administrative relations may need tweaking by creatively invoking Articles 258, 

258A and 261to make procedural law by overcoming the administrative divide between the 

Union and every State. This would enable the creation of appropriate central-cum-state GST 

authorities to be responsible for primary territorial jurisdictions of collection; and post-primary 

functional jurisdictions of oversight on primary GST authorities. Procedure for the 

administration of, and compliance with, the central and state GST statutes would be an 

appropriate “matter” for being listed in the Concurrent List which includes Civil and Criminal 

Procedure. All that the lawmakers serving the Union and the States would have to do is to 

politically commit themselves to treaty-like recommendations of a Union-States Council to be 

established by invoking Article263 to make such recommendations to coordinate policy and 

(legislative and executive) action duly providing for incentives to ensure the issue of true supply 

vouchers and well-focused on the subject: 

“Securing and protecting a fair choice architecture for every domestic consumer, 

producer and exporter to source the supplies of goods and/or services needed by her/it 

either for final consumption or for adding values before subsequent supply”. 

 

Instead of “apportionment” of the ad valorem IGST rate between the Union and every State, it 

would then be possible for the recommendations for coordination of policy and action on that 

subject to the extent they relate to levy of indirect taxes, to provide in the Constitution for-  

(i) distinguishing supplies as B2B and B2C (instead of as “inter-state” and “intra-state”) in 

redefining the respective legislative competences of the Union and the States to levy GST; and  
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(ii)  limiting lawmaking to levy GST by the States to B2C supplies only, subject to a floor rate of 

SGST as a multiple of the ad valorem rate of CGST applicable to every B2C supply, below 

which no State may specify the ad valorem rate of SGST. 

--------------------------------------------------------------------------------------------------------------------- 
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