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PROCEDURE OF GOODS AND SERVICES TAX COUNCIL 

 
SYNOPSIS 

 
Goods and Services Tax Council (GST Council) has been constituted by invoking Article 279A in 

Part XII of the Constitution regulating public finance. Its principal mandate is to avoid jeopardy to the 
respective fiscal outcomes for the Union and every State in “transiting” to GST levies, which include 
“Integrated” Goods and Services Tax (IGST). Article 279A empowers GST Council to award 
“apportionment” of IGST among the Union and the “destination” State of every “inter-state” supply. GST 
Council has the authority to make practically binding recommendations based on credible political 
commitments on lawmaking on behalf of the Union and every State in accordance with “model” GST 
statutes. 

GST Council being a public authority embedded in ‘the State’, it is legitimate to expect that every 
such recommendation about lawmaking to levy IGST and other GSTs, while complying with the norm of 
“harmony” stipulated in Article 279A, would be-(i) in accord with the rest of the Constitution and non-GST 
law in force;(ii) in precise language intelligible to taxable persons and their advisers; and (iii) duly 
numbered for reference before publication in the Official Gazette before eventual archiving. This paper 
examines the legitimate requirements of the Rules of GST Council Procedure for its functioning. 
 

 
1.PRINCIPAL AND SUPPORTIVE ASPECTS OF THE MANDATE OF GST COUNCIL 

 
To help reformulate (i.e., “reform” of the) State Policy relating to the levy and collection 

of central and state indirect taxes so that it may evolve as a public policy of “ONE NATION; ONE 

TAX; ONE MARKET”, the Constitution of India1 was amended in 2016. The amendment inserted 

Article 279A before Article 280. Article 280 provides for the constitution of the Finance 

Commission with the duty, inter alia, of recommending, in the interests of sound public finance 

aimed at harmoniously balancing the resources and responsibilities of States, devolution to States 

by “assignment”2 of the net proceeds of all central taxes, except some listed in Entries 84, 92A and 

                                                        
1 Articles enacted in the Constitution prior to 2016 and referred to in this paper may be accessed from: 
https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text (last visited March 10,2019); 
and Articles inserted/amended by the Constitution (101st Amendment) Act,2016 may be accessed from: 
http://gstcouncil.gov.in/sites/default/files/consti-amend-act.pdf (last visited March 10, 2019). 
2 Assignment exempts transfer of moneys from the Consolidated Fund of India from the rigor of the requirement of 
appropriation stipulated in clause (3) of Article 266. Article 270 after the 2016 amendment, provides:  
“270. (1) All taxes and duties referred to in the Union List, except the duties and taxes referred to in articles 268,269 
and 269A, respectively, surcharge on taxes and duties referred to in article 271 and any cess levied for specific purposes 
under any law made by Parliament shall be levied and collected by the Government of India and shall be distributed 
between the Union and the States in the manner provided in clause (2).  
(1A) The tax collected by the Union under clause (1) of article 246A shall also be distributed between the Union and 
the States in the manner provided in clause (2). 
(1B) The tax levied and collected by the Union under clause (2) of article246A and article 269A, which has been used 
for payment of the tax levied by the Union under clause (1) of article 246A, and the amount apportioned to the Union 
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92B of the Union List in the Seventh Schedule, and Central Goods and Services Tax (CGST) and 

part of Integrated Goods and Services Tax (IGST) “apportioned” to the Union which are not listed 

in the Union List. In support of redefinition of the legislative competences of the Union and the 

States without reference to the Lists in the Seventh Schedule, Article 279A provides in addition, 

for the constitution of Goods and Services Tax Council (GST Council) with the duty of 

recommending, as a means of avoiding jeopardy to revenue outcomes to States in transit to GST 

levies, the “apportionment” as provided in Article 269A3 of the pivotal Integrated Goods and 

Services Tax (IGST) among the Union as well as every “destination” State. Here “destination 

                                                        
under clause (1) of article 269A, shall also be distributed between the Union and the States in the manner provided in 
clause (2). 
(2) Such percentage, as may be prescribed, of the net proceeds of any such tax or duty in any financial year shall not 
form part of the Consolidated Fund of India, but shall be assigned to the States within which that tax or duty is leviable 
in that year, and shall be distributed among those States in such manner and from such time as may be prescribed in 
the manner provided in clause (3).  
(3) In this article, “prescribed” means, —  
(i) until a Finance Commission has been constituted, prescribed by the President by order, and  
(ii) after a Finance Commission has been constituted, prescribed by the President by order after considering the 
recommendations of the Finance Commission” (italics added for emphasis) 
It is inevitable to note that the provisions of Article 246A (to which Article 269A is fully related) have been enacted 
notwithstanding the provisions in Article 246 which refers to the Union List, and as such unlike Articles 268 and 269, 
the Union List referred to in clause (1) of Article 270 has no relevance to Article 269A as is implied in that clause.  
3 Article 269A as inserted in 2016 before Article 270, provides: ‘‘(1) Goods and services tax on supplies in the course 
of inter-State trade or commerce shall be levied and collected by the Government of India and such tax shall be 
apportioned between the Union and the States in the manner as may be provided by Parliament by law on the 
recommendations of the Goods and Services Tax Council. 
Explanation. —For the purposes of this clause, supply of goods, or of services, or both in the course of import into the 
territory of India shall be deemed to be supply of goods, or of services, or both in the course of inter-State trade or 
commerce. 
(2) The amount apportioned to a State under clause (1) shall not form part of the Consolidated Fund of India. 
(3) Where an amount collected as tax levied under clause (1) has been used for payment of the tax levied by a State 
under article 246A, such amount shall not form part of the Consolidated Fund of India. 
(4) Where an amount collected as tax levied by a State under article 246A has been used for payment of the tax levied 
under clause (1), such amount shall not form part of the Consolidated Fund of the State. 
(5) Parliament may, by law, formulate the principles for determining the place of supply, and when a supply of goods, 
or of services, or both takes place in the course of inter-State trade or commerce.’’ (Italics added for emphasis) 
Section 5 of the Integrated Goods and Services Tax Act,2017 designates the tax referred to in clause (1) as “Integrated 
Goods and Services Tax” (IGST). The implication of the adjective “integrated” is that it has elements apportionable 
by awards of GST Council variously between the Union and every State (in which the place of every relevant supply 
is situated) Parliament is constrained in formulating principles for determining the place of supply by the principles 
recommended by GST Council. Both Parliament and GST Council are constrained by the Constitution in determining 
the moment of time when every supply takes place [i.e., when the recipient of the supply secures according to law 
(including non-GST law relating to contracts, specific performance and sale of goods), part or full value she/it sought 
by placing an order for such supply]. Most importantly, revenues computed in accordance with the state-wise 
apportionment of IGST awarded by GST Council are not exempted from the rigor of clause (3) of Article 266 and as 
such unlike assignment under Article 270, apportionment of IGST revenues would require appropriation from the 
Consolidated Fund of India by lawmaking to provide for charging that Fund.  
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State” refers to the State in which the “place of supply”, being the destination in which any supply 

of goods and/or services which takes place “in the course of inter-state trade or commerce” 

according to law, is located.  

The use by the draftsmen of the verb “apportion” in drafting Article 269A and of the noun 

“apportionment” in drafting 279A ignores the fact that the verb “apportion” had already been used 

in drafting clause (1A) of Article 275 inserted in that Article in 1969 in connection with the 

provision by apportionment, among the State of Assam proper and some autonomous tribal 

councils within that State, of the grant-in-aid payable in accordance with Article 275 to the State 

of Assam. That apportionment is an executive act by the President post-appropriation by 

Parliament of moneys payable as grants-in-aid by charging the Consolidated Fund of India after 

considering the “principles” recommended by the Finance Commission as mandated in Article 280 

and applying those principles in computing the sums payable as grants-in-aid to some of the States. 

On the other hand-  

(i) GST Council does not have any mandate to recommend any invariant “principles” of 

apportionment of IGST a priori, even though it has the mandate to recommend principles of levy 

of every form of GST (including GST leviable on supplies of goods and/or services which take 

place “in the course of import into or export out of India” or “out of every State”), and principles 

that govern the place of every supply; and  

(ii) the apportionment of IGST to which Articles 269A and 279A relate, not being an assignment 

exempt from the rigor of the requirement stipulated in clause (3) of Article 266, would have to be 

the result of an act of appropriation of sums of money from the Consolidated Fund of India by law 

made by Parliament and not by an executive act of the President. 

In compliance with clause (3) of Article 266, such appropriation would have to relate to 

expenditure to be authorized by charging the Consolidated Fund of India as envisaged in sub-

clause (g) of clause (3) of Article 112; and would have to be done by applying the pre-

appropriation recommendations of GST Council to be complied with in lawmaking as envisaged 

in clause (1) of Article 269A.  

Thus, for avoiding jeopardy to the interests of the States secured and protected in Article 

274, GST Council, instead of recommending any invariant provision applicable to all destination-

States in the model IGST law to be recommended, would -  
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(i) have to work-out, after reviewing relevant state-wise empirical data relating to actual gross 

accrual of the respective SGST revenues4in every accounting period; and thereafter 

(ii) make its recommendations as an award to provide accounting-period-wise for the 

apportionment of IGST itself (and not of “proceeds” or “net proceeds” of IGST) state-wise to 

meet such norm as has the requisite political support in the Council.  

The recommendations of GST Council would have to indicate the respective proportions of the 

rate of IGST which, being an integrated rate of levy, would have to be variously apportioned 

between every destination State and the Union on the basis of empirical evidence of collection of 

SGST revenues5 in the respective States. This would enable Parliament to provide, by applying the 

respective proportions, for the appropriation of the requisite sums of money from the Consolidated 

Fund of India by law; and GST Council to ensure that the political “interests” of every such State 

in securing in satisfaction of agreed prior norms, the fiscal outcomes of collection of indirect tax 

revenues as envisaged in Article 274 are not jeopardized by the transit to GST levies from the 

respective state pre-GST levies. In case of every destination State whose interests are not 

jeopardized there need not be any disproportional6 apportionment of IGST to be provided via 

Article 269A in addition to assignment as provided in Article 270. Disproportionate 

apportionment would have to continue as long as the interests of any State need protection. 

It may be argued that the fiscal outcomes of state pre-GST levies to be secured by 

apportionment of IGST by GST Council would have to include revenues which would have 

accrued to States by assignment of central sales tax (CST) on inter-state sale of goods other than 

petroleum products and alcoholic liquor for human consumption but for the amendment of the 

Central Sales Tax Act,1956 by sections 13,14 and 15 of the Taxation Laws (Amendment) 

Act,20177. The argument may be rebutted by noting that the assignment of CST revenues was not 

to destination States but to “origin” States and the rate of CST could not exceed four per cent ad 

valorem and it would be appropriate to leave it to Finance Commission to consider the diminution 

                                                        
4 inclusive of input SGST credits which may be availed by suppliers in paying IGST due on their inter-state supplies 
downstream and charged to the Consolidated Fund of every State in the manner envisaged in sub-clause (f) of clause 
(3) of Article 202. 
5 which cannot be allowed by law to be availed as input GST credit to pay CGST dues since post-apportionment 
integrity of every Consolidated Fund would have to be ensured for purposes of accountability. 
6 Here “disproportional” would be in accordance with a proportion other than- 

Union portion of IGST: destination State portion of IGST :: 1:1. 
7 Vide https://www.prsindia.org/sites/default/files/Taxation%20Laws%20%28A%29%20Act%2C%202017.pdf 
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of CST revenues and if found relevant in ensuring sound public finance, take it into account in 

making its recommendations under clause (1B) of Article 270. 

The mandate and functions of GST Council which has been constituted on 12th September 

2016 are stipulated in clauses (4), (5) and (6) of Article 279A as under: - 

 
“(4) The Goods and Services Tax Council shall make recommendations to the Union and the 
States on— 
(a) the taxes, cesses and surcharges levied by the Union, the States and the local bodies which 
may be subsumed in the goods and services tax; 
(b) the goods and services that may be subjected to, or exempted from the goods and services tax; 
(c) model Goods and Services Tax Laws, principles of levy, apportionment of Goods and Services 
Tax levied on supplies in the course of inter-State trade or commerce under article 269A and the 
principles that govern the place of supply; 
(d) the threshold limit of turnover below which goods and services may be exempted from goods 
and services tax; 
(e) the rates including floor rates with bands of goods and services tax; 
(f) any special rate or rates for a specified period, to raise additional resources during any natural 
calamity or disaster; 
(g) special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and 
Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh and 
Uttarakhand; and 
(h) any other matter relating to the goods and services tax, as the Council may decide. 
(5) The Goods and Services Tax Council shall recommend the date on which the goods and 
services tax be levied on petroleum crude, high speed diesel, motor spirit (commonly known as 
petrol), natural gas and aviation turbine fuel. 
(6) While discharging the functions conferred by this article, the Goods and Services Tax Council 
shall be guided by the need for a harmonised structure of goods and services tax and for the 
development of a harmonised national market for goods and services.” (italics added for 
emphasis) (Italics and/or underlining added for emphasis) 
 

Of the various aspects of the mandate of GST Council, it is easy to see that the mandate to 

recommend model GST laws would logically include the mandate to recommend – (i) the repeal 

of the central and state pre-GST statutes which levy the taxes “subsumed” by GST levies; (ii) the 

specification of the goods and services whose supply is taxable or exempted from every GST levy; 

(iii) the “principles” of  levy of GST on every supply of goods and/or services; (iv) “principles” 

that would govern the place of (every) supply; (v) the limit of the threshold of the turnover of a 

supplier on the supply of any specific good or service on which no GST is leviable; (vi) rate, floor 

rate and rate band for the levy of every GST( even if it tends to place restraints on the respective 

autonomy of Parliament and every State Legislature so as to secure and protect the interests of 

States referred to in Article 274 by avoiding diminution of revenues in transit to the GST 

levies);(vii) power of Parliament to enact special provisions in case of specific revenue-weak States 
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and to meet contingencies arising out of natural calamities; and (vii) any other provision (e.g., 

digital governance of the administration of, and compliance with, the central and state GST 

statutes). The mandate to recommend model GST laws would also have to accord with the 

provisions of the Constitution and of the non-GST laws for which GST Council has no mandate. 

The non-GST laws would in particular include the law made by Parliament regulating contracts, 

specific performance and sale of goods since the respective rights of every supplier and recipient 

related to any supply of goods and/or services are determinable with reference to the terms of the 

contract underlying such supply. 

On the other hand, “apportionment” of IGST among the Union and every “destination” 

State as stipulated in Article 269A cannot be provided in any GST law ab initio. This would be 

because in discharging its public duty of apportionment of IGST among the Union and every 

“destination” State, GST Council would have to rely not on the applicable CGST and SGST rates 

specified in law made by invoking Article 246A (1) in a dis-integrated manner8, but on the 

empirical determination of the place of every supply which did or did not take place “in the course 

of inter-state trade or commerce” and on whether or not there has in fact been any diminution of 

revenues of the Union and every State relative to normatively projected outcomes which secure 

and protect the rights of the States envisaged in Article 2749 and to which there has been credible 

                                                        
8 E.g., by enacting in law a legal FICTION ab initio that the Union would be entitled to a portion of IGST levied on 
every inter-state supply of goods and/or services AS IF the supply is an “intra-state” supply. Such fiction would imply 
that apportionment of IGST to the Union would rely on the extra-constitutional concept designated “intra-state 
supply” and be practically on the basis of the “origin” of the supply, when apportionment of IGST to every State 
would have to be on the basis of the “destination” of the supply. Such enactment would logically offend the designation 
“Integrated” Goods and Services Tax which is envisaged as the pivot of a policy of “ONE NATION; ONE TAX; 
ONE MARKET”. Just as the assignment of central revenues by an order of the President to the States in accordance 
with the criteria, which are determined post-adjudication by tax authorities and after considering the recommendations 
by the Finance Commission referred to in Article 270, apportionment of IGST by Parliament by law made invoking 
Article 269A in accordance with the recommendations of GST Council would have to rely on criteria determined post-
adjudication by GST authorities. Unlike central tax revenues referred to in Articles 268 and 269 which are fully 
assigned to the relevant States, the IGST revenues referred to in Article 269A cannot avoid being subject to 
apportionment among the Union and every “destination” State. 
9 The political interests of the States in the fiscal outcomes of the levy of some taxes are protected by the Constitution 
in the manner stipulated in Article 274 as under: - 
“274.(1) No Bill or amendment which imposes or varies any tax or duty in which States are interested, or which varies 
the meaning of the expression “agricultural income” as defined for the purposes of the enactments relating to Indian 
income-tax, or which affects the principles on which under any of the foregoing provisions of this Chapter moneys 
are or may be distributable to States, or which imposes any such surcharge for the purposes of the Union as is 
mentioned in the foregoing provisions of this Chapter, shall be introduced or moved in either House of Parliament 
except on the recommendation of the President.   
(2) In this article, the expression “tax or duty in which States are interested” means—  
(a) a tax or duty the whole or part of the net proceeds whereof are assigned to any State; or  
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political commitment in GST Council. The provision in sub-clause (c) of clause (4) of Article 

279A therefore does not refer to any “principles” for apportionment of Goods and Services Tax 

levied on supplies in the course of inter-State trade or commerce under article 269A which may 

lead to any legal provision in the model IGST statute which would be invariant with respect to 

actual fiscal outcomes10. It is also important to note that the mandate of GST Council stipulated in 

Article 279A does not include any duty to recommend a requirement for the Union to pay any 

“compensation” to “loss-making” States11 in case apportionment of IGST does not makeup for the 

diminution of revenues in case of any such State with reference to any prior norm. This is also 

simply logical, since there is no certainty that in transit to GST levies, there would be no diminution 

in the revenues of the Union with reference to the same norm in transiting from its pre-GST levies. 

While the Finance Commission referred to in Article 280 has such powers as the Parliament 

by law confer on the Commission, the powers of GST Council are spelt out in Article 279A. In 

discharging its functions, the Finance Commission has been authorized in clause (4) of Article 280 

to determine its own procedure. Similarly, GST Council is authorized vide clause (8) of Article 

279A of the Constitution to determine its own procedure12. The authorization in clause (8) of 

                                                        
(b) a tax or duty by reference to the net proceeds whereof sums are for the time being payable out of the Consolidated 
Fund of India to any State.” (italics added for emphasis) 
Distribution among “destination” States, of the proceeds of IGST net of the amounts of such proceeds apportioned to 
the Union in accordance with the award of GST Council makes IGST a tax “in which the (“destination”) States are 
interested” within the meaning of Article 274. Hence the Constitution (122nd Amendment) Bill, 2014 (which was 
eventually enacted as the Constitution (101st Amendment) Act 2016 after some amendments) was moved only after 
complying with Article 274 and securing the recommendation of the President. 
10 Ideally, the statute to levy IGST by invoking clause (2) of Article 246A would have to relate only to the levy and 
collection of IGST from suppliers who would be liable to pay such IGST. The enactment by invoking Article 269A 
to apportion IGST revenues among the Union and every destination State would have to be an Appropriation Act 
providing for charging different sums payable out of the Consolidated Fund of India to every destination State in 
accordance with the award of GST Council. For this purpose, GST Council would have to recommend, instead of a 
constant Union-State rate proportion of 1:1, varying state-wise Union-State proportions of IGST rates on the basis of 
empirical data on the diminution of SGST revenues as against the diminution-free norm of SGST revenue accruals to 
which there is political commitment on behalf of the Union and every State in GST Council. 
11 This follows from the fact that since Parliament enacted section 18 of the Constitution (101st Amendment) Act,2016 
as follows to specifically provide for payment of compensation by the Union to loss-making States, the intention was 
to exclude the provision on payment of compensation as a duty mandated for the GST Council from section 12 of that 
Act by which Article 279A was inserted in the Constitution: 
“18. Parliament shall, by law, on the recommendation of the Goods and Services Tax Council, provide for 
compensation to the States for loss of revenue arising on account of implementation of the goods and services tax for 
a period of five years.” 
The period of transition provided in section 18 is not subject to any recommendation of GST Council. Most 
importantly, section 18 enacted as above does not amend the Constitution. 
12 This is so, in spite of the constitutional guidance to the GST Council enacted in clause (6) of Article 279A to follow 
the norm of “harmony” (which would logically imply coordination of policy and action by the Union and every State 
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Article 279A would however have to be read with the provisions enacted in clauses (7), (9), (10) 

and (11) of that Article as under: - 

 
“(7) One-half of the total number of Members of the Goods and Services Tax Council shall 
constitute the quorum at its meetings. 
(8) The Goods and Services Tax Council shall determine the procedure in the performance of its 
functions. 
 (9) Every decision of the Goods and Services Tax Council shall be taken at a meeting, by a 
majority of not less than three-fourths of the weighted votes of the members present and voting, 
in accordance with the following principles, namely: — 
(a) the vote of the Central Government shall have a weightage of one third of the total votes cast, 
and 
(b) the votes of all the State Governments taken together shall have a weightage of two-thirds of 
the total votes cast, 
in that meeting. 
(10) No act or proceedings of the Goods and Services Tax Council shall be invalid merely by 
reason of— 
(a) any vacancy in, or any defect in, the constitution of the Council; or 
(b) any defect in the appointment of a person as a Member of the Council; or 
(c) any procedural irregularity of the Council not affecting the merits of the case. 
(11) The Goods and Services Tax Council shall establish a mechanism to adjudicate any dispute 
— 
(a) between the Government of India and one or more States; or 
(b) between the Government of India and any State or States on one side and one or more other 
States on the other side; or 
(c) between two or more States, 
arising out of the recommendations of the Council or implementation thereof.’’ 
 

The rest of this paper is organized as follows. Section 2 analyses the instruments enabling 

GST Council to function in order to discharge the principal constitutional duty mandated for it. 

Section 3 discusses the constraints under which GST Council would have to function as a public 

                                                        
on issues of common interest similar to Article 263). It is at variance with the following provisions in Article 263 of 
the Constitution: - 
“263. If at any time it appears to the President that the public interests would be served by the establishment of a 
Council charged with the duty of—  
(a) inquiring into and advising upon disputes which may have arisen between States; 
(b) investigating and discussing subjects in which some or all of the States, or the Union and one or more of the States, 
have a common interest; or  
(c) making recommendations upon any such subject and, in particular, recommendations for the better co-ordination 
of policy and action with respect to that subject,  
it shall be lawful for the President by order to establish such a Council, and to define the nature of the duties to be 
performed by it and its organisation and procedure” (italics, underlining and bold added for emphasis). 
The common interests in enabling a policy of “ONE NATION; ONE TAX; ONE MARKET” to be pursued by the 
Union and every State represented in the GST Council would obviously be subject to the avoidance of diminution of 
tax revenues in transiting from the respective pre-GST levies to the central, integrated and state GST levies while 
collecting such revenues “indirectly”, from market participants who would not be able to avail any “input GST credit”, 
through suppliers who would be enabled to legally avail input GST credits “seamlessly” irrespective of whether or 
not the input and subsequent value-added supplies are inter-state. 
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authority embedded in ‘the State’. In section 4, the paper identifies the basic and other legitimate 

requisites of the rules of procedure which would enable the Council to play its role in compliance 

with the Constitution. 
 

2.INSTRUMENTS ENABLING GST COUNCIL TO DISCHARGE ITS MANDATE 
 

GST Council is required to discharge its duty by making specific recommendations to the 

Union (which includes the President) and every State (which includes the Governor of the State). 

Since every recommendation would relate to the levy and collection of a goods and services tax, 

it is legitimate to expect that GST Council would notify for the information of the public every 

recommendation made by it to the Union and every State in the Gazette of India, and would require 

the government of every State to republish in the Official Gazette of the State the notification in 

every official language of the State. 

Every specific recommendation of GST Council would have to relate to either-  

(a) a provision to be made in an instrument of legislation or of delegated legislation by or under 

the authority of Parliament or any State Legislature; or  

(b) one or more authoritative orders including such orders as would have to be notified in case of 

any rate of levy of any GST, or of any threshold or of any exemption and the governance of the 

exemption regime; or  

(c) specification of state-wise award of Union-State ratio of apportionment of IGST rate to be 

applied in computing the sums of moneys payable in the ensuing accounting period (e.g., quarters 

ending 30 June, 30 September, 31December or 31 March) into the Consolidated Fund of the 

respective State by charging the Consolidated Fund of India so as to ensure accrual of GST 

revenues to every State according to prior norm agreed to politically on behalf of the Union and 

the States to secure the interests of the States referred to in Article 274.  
 

3.CONSTRAINTS ON THE FUNCTIONING OF GST COUNCIL 
 

As noted in section 1, clause (6) of Article 279A stipulates the following constitutional 

guidance subject to which GST Council would have to function: 

 
“While discharging the functions conferred by this article, the Goods and Services Tax Council 
shall be guided by the need for a harmonised structure of goods and services tax and for the 
development of a harmonised national market for goods and services.” 
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In addition to ensuring harmony among the States in realizing revenues from GST levies 

without diminution of revenues which could have been realized by them if there had been no 

transition from pre-GST levies, the norm of harmony has many other logical facets13 including the 

facet of a two-fold harmony in administration and compliance-  

(i) on the one hand, in the central-cum-state governance of the administration of GST law 

transcending the Union-States administrative divide to better orchestrate coordination of policy 

and action focused on securing a fair choice architecture as part of a “just” social order for 

market-participants to be incentivized to source the supplies of goods and services needed by them 

whether for final consumption or for adding values before subsequent supply; and  

(ii) on the other, in ensuring compliance with such GST law by market-participants of diverse 

“types”14 in a social order in which the institutions of ‘the Market’ and ‘property rights’ are not 

impeded from functioning as institutions of national life and they enable ‘the State’ to so allocate 

the resources of the fraternal community of Indian nationals as to sub-serve the common good and 

to ensure avoidance of every common detriment in the process of private/public capital 

accumulation. 

Though the norm of harmony is stipulated outside Part IV, since the two-fold harmony 

referred to above relates to Articles 38 and 39 in Part IV15, it may be argued that the Courts lack 

                                                        
13 It would be naïve to interpret the norm of harmony stipulated in clause (6) of Article 279A simply as compliance 
with the Harmonized Commodity Description and Coding System. 
14 Lawmaking redesigns economic mechanisms which specify the rules of the game of market participation for the 
economic agents including consumers, producers and exporters. Assuming that the Market is a privacy-preserving 
institution which “discovers” from time to time the “prices” of “commodities” by balancing the demand for and supply 
of “goods” and “services” at any time, the private information possessed by an individual economic agent about her/its 
preferences is taken in Mechanism Design Theory to define the “type” of that agent. A simple-to-understand glossary 
of terms in use in Mechanism Design Theory may be found in Matthew Jackson (2000:2-3). The tax-base of every 
GST levy would have to be the “value” of such supply. The concept of “value” of the actions of market participants 
relative to a price system is explained by Gerard Debreu in “Theory of Value” (1959) on page 33. The institution of 
“property rights” helps define from time to time the net worth of every individual and other corporate person out of 
the wealth of the nation. In drafting Article 38, the Constituent Assembly has been prescient about the uncertainty-
reducing roles of institutions recognized in Douglass North (1990:3) 
15 Articles 38 and 39 provide as under: 
38. (1) The State shall strive to promote the welfare of the people by securing and protecting as effectively as it may 
a social order in which justice, social, economic and political, shall inform all the institutions of the national life. 
(2) The State shall, in particular, strive to minimise the inequalities in income, and endeavour to eliminate inequalities 
in status, facilities and opportunities, not only amongst individuals but also amongst groups of people residing in 
different areas or engaged in different vocations. 
 39. The State shall, in particular, direct its policy towards securing—  
(a) …; (b) that the ownership and control of the material resources of the community are so distributed as best to sub-
serve the common good;  
(c) that the operation of the economic system does not result in the concentration of wealth and means of production 
to the common detriment; (d)…; (e)…; (f) … 
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jurisdiction to enforce the norm of harmony which is at any rate aligned with the principles 

stipulated in Articles 38 and 39. Since the High Courts and Supreme Court have to discharge the 

duty of constitutional oversight of administrative action and  to enforce fundamental rights 

(Articles 226, 227, 32, 136 and 139) and the Supreme Court is duty-bound to resolve disputes 

between governments and render authoritative opinions on contentious legal issues (Articles 131 

and 143), it is inevitable to interpret the norm of harmony as harmony in governance in accordance 

with the fundamental principles of governance stipulated in Article 37 in Part IV duly ensuring 

compliance with the provisions of the Constitution enacted outside Part IV.  

The provisions enacted outside Part IV include Articles 114, 204, 283 and 150 relating 

respectively to appropriation from the Consolidated Fund of India, appropriation from the 

Consolidated Fund of every State, payment of moneys into, the custody of moneys in and 

withdrawal of moneys from the Treasuries (including the Consolidated Funds) and keeping of the 

accounts of the governments to which tax revenues accrue. The treasuries of the Union and of 

every State are mutually independent for purposes of ensuring the political accountability of 

lawmakers respectively serving the Union and every State, to the Constitution to which they owe 

allegiance in common. Each treasury consists of a Consolidated Fund16, a Contingency Fund17 and 

the respective Public Account18.The payment of moneys into, custody of moneys in and the 

withdrawal of moneys from them are regulated in the manner provided in Article 283 as under: - 

 
“283.(1) The custody of the Consolidated Fund of India and the Contingency Fund of India, the 
payment of moneys into such Funds, the withdrawal of moneys therefrom, the custody of public 
moneys other than those credited to such Funds received by or on behalf of the Government of 
India, their payment into the public account of India and the withdrawal of moneys from such 
account and all other matters connected with  or ancillary to matters aforesaid shall be regulated 
by law made by Parliament, and, until provision in that behalf is so made, shall be regulated by 
rules made by the President.  
“(2) The custody of the Consolidated Fund of a State and the Contingency Fund of a State, the 
payment of moneys into such Funds, the withdrawal of moneys therefrom, the custody of public 

                                                        
16 Vide clause (1) of Article 266, tax revenues accruing to the respective governments are required to be deposited on 
payment/collection/recovery in the respective Consolidated Fund to await appropriation by the Legislature with the 
requisite authority in accordance with the applicable provisions of the Constitution consistent with the principle of 
democratic representation of the People of India. The provisions enacted by the People in Articles 112 to 117 
culminating in Article 114 in case of the Union, and in Articles 202 to 207 culminating in Article 204 in case of every 
State regulate appropriation of moneys from the respective Consolidated Funds. 
17 Every Contingency Fund is of the nature of an imprest to meet unforeseen expenditure, vide Article 267. 
18 See Articles 266 and 284. The Public Account of India would include every Account into which moneys 
“appropriated” by Parliament from the Consolidated Fund of India out of the revenues accruing by way of levy and 
collection of any “cess” [earmarked to incur expenditure for a specific “(purpose) provided in (the) Constitution”] are 
deposited to enable the accounting of such expenditure which would have to be incurred only for such specific purpose. 
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moneys other than those credited to such Funds received by or on behalf of the Government of 
the State, their payment into the public account of the State and the withdrawal of moneys from 
such account and all other matters connected with or ancillary to matters aforesaid shall be 
regulated by law made by the Legislature of the State, and, until provision in that behalf is so 
made, shall be regulated by rules made by the Governor.” 
 

The above provisions imply that Parliament cannot make law to regulate the payment of 

moneys into, custody of moneys in, and withdrawal of moneys from, the treasury of any State; and 

that no State Legislature can make law to regulate the payment of moneys into, custody of moneys 

in, and withdrawal of moneys from, the treasury of the Union. Therefore, in order to enable input 

GST credits “seamlessly” across the Union-States divide, the central and state GST statutes would 

have to be so enacted as to provide-  

(i) in the central IGST statute that expenditure to meet input IGST claims made by suppliers in 

order to compute the amount of SGST payable out of the SGST due according to the SGST statute 

of the appropriate “destination” State or to compute the amount of CGST payable in the 

appropriate “destination” State out of the CGST due according to the CGST statute in any 

accounting period may, subject to compliance with the IGST statute, be charged to the 

Consolidated Fund of India; and  

(ii) in every state GST statute that expenditure to meet input SGST claims made by suppliers in 

order to compute the amount of IGST payable out of IGST due in any accounting period may, 

subject to compliance with that SGST statute, be charged to the Consolidated Fund of that State. 

To enable such lawmaking, the Constitution would have to be further amended to provide 

in Article 246A itself that- 

(a) the law made by Parliament under clause (2) of that Article may provide for input IGST credits 

for use by eligible suppliers to compute CGST or SGST payable out of such CGST or SGST as 

may be due in accordance with the law made under clause (1) of that Article; and  

(b) that the law made by a State Legislature under clause (1) of that Article may provide for input 

SGST credits for use by eligible suppliers to compute IGST payable out of such IGST as may be 

due in accordance with the law made under clause (2) of that Article, 

and to omit clauses (3) and (4) of Article 269A and amend clause (1B) of Article 270 suitably. 

In order to comply with the stipulation of the development of a harmonised national market 

for goods and services however, it would be appropriate logically to avoid requiring market 

participants to distinguish legally between “inter-state” and other supply in sourcing supplies 
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needed by them for final consumption or for adding values before subsequent supply downstream. 

Even if the physical check-posts located at inter-state borders are eliminated, the requirement to 

comply with the requisite digital protocols would imply avoidable incentive constraints for market 

participation which would not have to get involved in apportioning among the Union and every 

State the IGST paid as part of the consideration for the inter-state supply of inputs. Further reform 

would have to look at options other than reliance on the instrument of IGST as the pivot of the 

reformulation of State policy to evolve genuinely as a public policy of “ONE NATION; ONE 

TAX; ONE MARKET”. Such reliance implies blind continuance of the 1956 policy of 

distinguishing between inter-state and other transactions in aid of the erstwhile State Policy of 

central control, central planning based on input-output analytics and strict regulation of 

international trade and convertible currency by licenses and permits, which instruments, while 

tending to promote maximum government and minimum governance of private market 

participation, are no longer socially relevant and have morphed as anachronisms. 

Lastly, GST Council, being a public authority embedded in ‘the State’, cannot but comply 

with the provisions of the Constitution, which include the following provision enacted in clause 

(3) of Article 266 as under: - 

 
“No moneys out of the Consolidated Fund of India … shall be appropriated except in accordance 
with law and for the purposes and in the manner provided in this Constitution.” 
 

Section 18 of the Constitution (101st Amendment) Act, 201619 empowers GST Council with an 

additional mandate to recommend, in addition to IGST revenues apportioned in accordance with 

the law referred to in clause (1) of Article 269A, the payment from the Consolidated Fund of India 

of some more moneys to every “destination” State which in spite of the moneys paid by way of 

intelligent and deliberate state-wise apportionment of IGST revenues as per agreed norms would 

still be somehow expected to be experiencing “losses” of indirect tax revenues in transition to GST 

regimes.  

Such losses would be possible only if the mandate of GST Council relating to 

apportionment of IGST revenues provided in sub-clause (c) of clause (4) of Article 279A is read 

                                                        
19 Section 18 of the Constitution (101st Amendment) Act,2017 provides as under: 
“Parliament shall, by law, on the recommendation of the Goods and Services Tax Council, provide for compensation 
to the States for loss of revenue arising on account of implementation of the goods and services tax for a period of 
five years” 
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as including the making of recommendations on the “principles of apportionment of Goods and 

Services Tax levied on supplies in the course of inter-State trade or commerce under article 269A”, 

instead of simply “apportionment of Goods and Services Tax levied on supplies in the course of 

inter-State trade or commerce  under article 269A”, as provided. Such strained reading of sub-

clause (c)  of clause (4) of Article 279A would lead to a recommendation by GST Council of 

apportionment of IGST revenues among the Union and every destination State as part of “model” 

GST law without considering the empirical evidence of the actual accrual of SGST revenues in 

the destination State in every accounting period as against the state-wise and account-period-wise 

norms for accrual of indirect tax revenues which would have to be protected as stipulated in Article 

274 and to which there is political commitment in the Council on behalf of the Union and every 

State. 

Secondly, any legal provision requiring Government of India to compensate any State 

implies wrong-doing on the part of Government of India. Such wrong-doing is impossible, since 

the respective legislative competences of the Union and every State have been redefined by an 

amendment of the Constitution only after the President, in compliance with the requirement of 

Article 274, recommended the introduction of the Constitution (122nd Amendment) Bill, 2014  and 

subsequent amendments to that Bill duly providing for the appropriation of IGST revenues to 

enable continued accrual to every destination State, of indirect tax revenues to such levels to which 

there would be political commitment in GST Council. This relief to every destination State is 

expected to be in addition to assignments to every State in terms of Article 270, of CGST revenues 

and IGST revenues apportioned to the Union. 

Thirdly, and most importantly, in the absence of any provision relating to cess to be levied 

on the supplies of some select goods in Article 246A, the Goods and Services Tax (Compensation 

to States) Act,2017 has been enacted “in pursuance of the provisions20 of the Constitution (101st 

Amendment) Act, 2016”  by Parliament to provide for the creation of Goods and Services Tax 

Compensation Fund and for the levy of cess (in addition to CGST and IGST) on select supplies of 

                                                        
20 The reference to all provisions of the Constitution (101st Amendment) Act,2016 is unnecessary since the relevant 
provisions are only those enacted in section 18 of that Act. At any rate it is not evident that the enactment of the Goods 
and Services Tax (Compensation to States) Act,2017 complies with the stipulation made in Article 245. It is more 
important to note that by enacting the additional mandate of recommending compensation to GST Council outside 
Article 279A, the function of recommending compensation to loss-making States stands excluded from the 
constitutional mandate of GST Council stipulated in Article 279A which stands inserted in the Constitution vide 
section 12 of that Act. 
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goods (other than alcohol for human consumption) whose consumption is likely to have negative 

externalities. Since the cess would also be a central levy of “goods and services tax” within the 

meaning of clause (12A) of Article 366, payment/collection/recovery of the cess would have to 

form part of the Consolidated Fund of India. The Goods and Services Tax (Compensation to States) 

Act,2017 is intended to enable appropriation of moneys from the Consolidated Fund of India for 

payment into Goods and Services Tax Compensation Fund, which is included in the Public 

Account of India and earmarked to incur expenditure on payment of compensation to “loss-

making” States. Since however section 18 of the Constitution (101st Amendment) Act,2016 does 

not amend the Constitution, the appropriation of moneys deposited as cess in the Consolidated 

Fund of India would not serve any purpose provided in the Constitution, as stipulated in clause 

(3) of Article 266; and as such, would not comply with that stipulation. 

 
4.LEGITIMATE REQUIREMENTS GST COUNCIL RULES OF PROCEDURE 

 
The legitimate minimum requirements of the rules of procedure to guide the discussions 

and decisions of GST Council for compliance with the Constitution would have to be ascertained 

in the light of the analysis of the issues relating to good governance in the previous sections of this 

paper. It is also important to keep in mind that GST Council’s mandate is limited to GST lawmaking 

and as such, every recommendation of GST Council would have to be consistent with the 

provisions enacted by any competent Legislature in every non-GST law (including law relating to 

contracts and sale of goods). The procedural requirements would have to include the moving of a 

resolution in precise language for making a recommendation, moving of amendments, if any, to 

such resolution, discussions on the resolution and the amendments if any so moved and recording 

of the well-reasoned decision of the Council with or without recourse to the provisions for division 

enacted in clause (9) of Article 279A clearly spelling out in precise language every 

recommendation to be made to the Union and the States. 

The record of the Council would have to demonstrate that no decision of the Council is the 

result of mere “group-think”21. Such demonstration would have to rely inter alia on generation of 

                                                        
21 The idea of “groupthink” [originally referred to in Orwell’s “1984”] is current in social science literature. Please 
see for example Turner and Pratkanis (1998).There is likely to be no tendency towards groupthink in GST Council, if 
the lawmakers serving the Union while discharging their functions as members of the Council in compliance with the 
constitutional norm of harmony stipulated in clause (6) of Article 279A, endeavour in all seriousness to support the 
President in his concern to avoid harm to the political “interests” of the States in levying taxes referred to in Article 
274, which concern is implied in his recommendation to move the Constitution (122nd Amendment) Bill, 2014 aimed 
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alternatives to consider every issue of relevance and a well-thought out procedure to consider such 

alternatives if necessary in consultation with experts and after considering projections of outcomes 

for the future.  The procedure may rely on the reports of experts who may be co-opted and on the 

constitution of Committees of members (including a Committee on Rules of Procedure of the 

Council). GST Council would have to consider the report of every Committee in a Plenary session 

and arrive at its well-reasoned decisions and well-drafted recommendations after considering 

multiple options to address every issue in the light of the constitutional guidance as to various 

aspects of the norm of harmony as stipulated in clause (6) of Article 279A.  

While the principal mandate of the GST Council is to ensure avoidance of any jeopardy to 

the fiscal interests of the States as sought to be protected by the President in recommending the 

amendment to the Constitution in 2016 by invoking Article 274, the members of the Council would 

have to be constantly aware that such fiscal interests vary from State to State and are a function of 

the administration of, and compliance with, central and state GST statutes which would have to be 

enacted in compliance with Article 265. In arriving at appropriate state-wise norms as to the 

accruals of state taxes but for transition from the respective state pre-GST levies to GST levies 

from 2017, the fact that the Union would also be transiting from its pre-GST levies to GST levies 

and every State has its interest in the assignment of the net proceeds of central taxes would have 

to be kept in mind. 

Unless GST Council recommend any further amendment of the Constitution and such 

amendment is enacted, it is bound by the provisions of the Constitution which was amended in 

2016 in response to a recommendation of a group of lawmakers who were-  

(a) serving the States in an “Empowered” Committee22 in which the Union was represented only 

by bureaucrats and not by any elected lawmaker serving the Union; and  

                                                        
at redefining the respective legislative competences of the Union and the States in the Constitution to enable the 
eventual evolution of a public policy deserving the title “ONE NATION; ONE TAX; ONE MARKET” 
22 Empowered Committee of State Finance Ministers (ECSFM) constituted by the Chief Ministers’ Conference in 
1999 enabled state level reform which led to collection of state sales taxes on value-added basis from 2005. At the 
request of the Finance Minister serving the Union so that political commitments could be made on behalf of the States 
to further reform aimed at the levy and collection on a value-added basis, of central as well as state indirect taxes 
ECSFM continued their deliberations. In 2009, a “Working Group” of tax bureaucrats recommended the adoption of 
an option for reform based on a legal instrument to be designated “Integrated Goods and Services Tax” (IGST) as the 
pivot of the reform. It is not evident that the ECSFM considered any other option. ECSFM simply decided as under: 

“The Empowered Committee has accepted the recommendations of the Working Group of concerned 
officials of Central and State Governments for adoption of IGST model for taxation of inter-State 
transaction of Goods and Services”  
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(b) not explicitly constrained by the norm of harmony in the functioning of the institution of ‘the 

Market” as an institution of national life for purposes of compliance with Article 38 as stipulated 

in clause (6) of Article 279A 

Most importantly, the members of GST Council would have to be constantly aware that there can 

be no lawmaking without applying the fundamental principles of governance stipulated in Article 

37 and that priority would have to be given to ensuring prevalence of justice (a k a “harmony”) in 

the environments of the institutions of national life including ‘the Market’ and ‘property rights’. If 

rendering justice is the primary purpose of law including tax law, tax revenues will be collected 

by the governments in the same manner in which bees collect honey from flowers without any 

jeopardy to those flowers as suggested by Kautilya long ago. (It is inevitable to avoid treating 

justice as a commodity which is dispensed only in courts. That is the reason Article 37 excludes 

courts from enforcing the fundamental principles of good governance.) 

The principal mandate of GST Council relates only to ensure that the Union and every 

State agree to the terms of transit from the pre-2016 constitutional scheme of division of their 

respective legislative competences to levy indirect taxes based on Entries in the Union and State 

Lists in the Seventh Schedule to the Constitution, to the post-2016 division of such competences 

which would be independent of the Entries in the Lists of the Seventh Schedule. However, since 

the political dialogue on behalf of the Union and every State relates to levy of taxes payable by 

market-participants they cannot be excluded from those terms of transit. Such taxes would have to 

be payable by market participants either “directly” subject to availing input GST credits across the 

Union-States divide; or “indirectly” without being allowed to avail any input GST credit.  

In the rest of this paper, the instrument of IGST is assumed to continue as the pivot of the 

reform leading to transit to the GST regimes. It is also assumed that every recommendation would 

relate to destination-State-wise and accounting-period-wise Union-State apportionment of IGST 

rate proportions. If so, complete and accurate particulars of the accrual of gross SGST revenues 

during the relevant accounting period [as ascertained from the governments’ banker (i.e., Reserve 

Bank of India) and the manager of digital governance of input GST credits and duly reconciled] 

should form part of the record of the proceedings. Such record would have to form the basis of the 

                                                        
Vide, ECSFM, First Discussion Paper on Goods and Services Tax in India 
http://gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.pdf (last visited Feb 2,2019) 
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award of such Union-State proportions to be applied in computing the sums of money to be 

apportioned by way of IGST revenues to every destination State. The award would enable 

Parliament to make law as stipulated in clause (1) of Article 269A authorizing appropriation of the 

requisite expenditure out of IGST revenues by charging the Consolidated Fund of India. 

The most important requirements of GST Council procedure would therefore be that- 

(i) the procedure would have to enable the Council to award destination-State-wise and account-

period-wise awards of Union-State proportions of IGST rate to enable Parliament to authorize 

expenditure out of IGST revenues account-period-wise by charging the Consolidated Fund of 

India;  

(ii) the discussions in the Council would have to be as transparent and intelligible to members as 

lawmaking debates are in accordance with the Rules of Business in any Legislature; and  

(iii) every recommendation of the Council would have to be duly numbered and published for the 

information of the public in the Gazette of India and republished in the Official Gazette of every 

State.  

The requirement at (iii) above would have to be similar to the manner in which the instruments of 

legislation are duly numbered for reference before publication and are published in the Official 

Gazette. Being a recommendation relating to the mode of levy and collection of taxes, it would be 

imperative that every recommendation of GST Council is worded in precise language so that it can 

be easily understood without ambiguity on the one hand by potential taxable persons and their 

advisors; and on the other, by every lawmaker and every tax administrator, including every 

manager of digital governance system in support of the reform. This would enable the avoidance 

of inaccurate interpretation of the applicable provisions of central and state GST statutes and of 

legal instruments which rely on provisions enacted in such statutes, since those provisions would 

have to relate to the precise language used by GST Council in the applicable recommendation. 

The central and state GST statutes enacted so far do not refer to any recommendation of 

the GST Council on model GST law. It would be worthwhile to analyze the records of the 

proceedings of GST Council which have taken place since inception and ascertain- 

(i) if every recommendation of the Council if acted upon by Parliament or any State Legislature or 

Government of India or any State Government is precise in language and has been published in 

the Official Gazette(s) for the information of the people; and  
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(ii) if the legal instruments regulating the levy and collection of every GST do refer to the relevant 

and specific recommendation or recommendations made by GST Council (implicitly in 

compliance with clause (6) of Article 279A which stipulates the norms of “a harmonised structure 

of goods and services tax” and “a harmonised national market for goods and services”). 
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