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Levy of Goods and Services Tax: When and Where of Taxable Events 
 
 

SYNOPSIS 
 

Levy of any goods and services tax (GST) on supply of petroleum products having been 
postponed to a future date, GST/GSTs is /are leviable on supply of every “service” and/or every 
“good” other than alcoholic liquor for human consumption from 1st July, 2017.  

The expression “supply” has not been defined in the Constitution. Principles to determine 
when supply “takes place” in the course of inter-state trade or commerce, thus triggering the levy 
of Integrated Goods and Services Tax (IGST), would have to accord with constitutional guidance 
on a harmonized national market and a unique harmonized structure of multiple forms of GST. 
If the place where any supply takes place makes it a supply “in the course of inter-state trade or 
commerce”, no other GST is leviable. 

This paper examines whether IGST or any other GST becomes leviable when a supply takes 
place wherever it does so take place.  

 
1. TAXABLE EVENTS ENVISAGED IN STATE POLICY OF “ONE NATION; ONE TAX” 

 
Many central and state indirect taxes levied before the 1st July 2017 have, with the 

exception of select central and state excise duties and sales taxes, been “subsumed” in the levy of 

multiple forms of goods and services tax (GSTs)1. Every form of GST is taken as a constituent of 

a unique “structure” of such taxes, defined by the governance of collection tacitly on a “value-

added” basis. This is expected to be done by providing “input” GST credits “seamlessly” across 

the Union-States administrative divide. This facilitates the reformulation (“reform”) of State 

Policy so as to have in place a policy of ‘ONE NATION:ONE TAX”. Every GST being conceived 

of as a “transaction tax”, it is legitimate to expect that GST lawmaking would rely on a precise 

definition of a relatable taxable event which would trigger the levy of every form of GST leading 

to its collection “indirectly” from those who would not be able to legally avail input GST credits. 

Such GST-triggering events (being functions, inter alia, of places and times of occurrence 

apart from other variables of market participation) replace the diverse taxable events2 specified in 

central and state indirect tax law as triggering the respective pre-GST levies which, being 

“subsumed” in the GST levies, cease to be levied. With effect from July1, 2017, the various forms 

of GST leviable are formally Central Goods and Services Tax (CGST), 31 State Goods and 

Services Taxes (SGSTs) leviable in 28 States and 3 Union Territories with Legislature, Union 

                                                        
1 Central and state GST statutes may be accessed from http://gstcouncil.gov.in/meetings. GST Council has the 
authority to recommend the principles of levy of GST (e.g., if GST is to be collected on value-added basis). 
2 E.g.,” removal” from factory gate; appropriation of goods to a contract of sale 
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Territory Goods and Services Tax (UTGST) applicable in eight Union Territories without 

Legislature, Integrated Goods and Services Tax (IGST) and GST (Compensation to States) Cess 

(hereafter “central GST cess”). Subject to some exclusions, Clause (12A) of Article 366 of the 

Constitution3 stipulates the common aspect of every new kind of taxable event for the levy of 

every form of goods and services taxes as “supply” (of goods or services or both) by providing as 

under- 
““goods and services tax” means any tax on supply of goods, or services or both except taxes on 
the supply of the alcoholic liquor for human consumption” (italics added for emphasis) 
 

It is obvious that the words “goods” and “services” as defined4 respectively in clauses (12) 

and (26A) of Article 366 do not as such logically denote “events”. This is because an “event” 

implies a moment of time during an activity or series of activities in which humans or their 

surrogates (e.g., a firm or company) engage in the space-time continuum5. The activities relate to 

negotiations, either leading to non-participation in any market transaction for want of incentives 

to acquire useful value or to make profit as the case may be; or leading to promises, contract, 

performance etc., resulting in market-participation with a view to acquire value or to make profit 

in exchange. The expression “supply” used in defining “goods and services tax” in clause (12A) 

of Article 366, denotes in common parlance an event in a moment of time during market 

participation in compliance with a voluntary agreement/contract which - apart from the related 

nomenclature/description of the goods/services “supplied” and the compatibility of such 

nomenclature/description in the legal clearance of goods/services at the customs frontiers of India, 

and also from the quantum of goods/services “supplied”- implies most importantly-  

                                                        
3 Articles enacted in the Constitution prior to 2016 and referred to in this paper may be accessed from: 
https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text (last visited March 10,2019); 
and Articles inserted/amended by the Constitution (101st Amendment) Act,2016 may be accessed from: 
http://gstcouncil.gov.in/sites/default/files/consti-amend-act.pdf (last visited March 10, 2019). 
4 Clause (12) of Article 366 defines “goods” as “including all materials commodities and articles” and clause (26A) 
defines “services” as “anything other than goods”. As such they are independent of time and place of occurrence of 
any event. It is also significant to note that though the definition of “services” avoids any specific reference to an 
essentially underlying contract, the words “other than” refer to “goods” and an implicit exchange to acquire benefits. 
5 Implied by the phrase “takes place” which, though in usage merely means “occurs”, combines the verb “takes” in 
the present tense of time with the noun “place” identifiable by coordinates in space; and which occurs in various 
Articles including Articles 246A and 269A.The moment in time when the recipient secures value by way of the 
property rights in goods or of the benefits of the services sourced by her/it would in a harmonized national market for 
goods and services, not be determinable without being consistent with law regulating contract, sale of goods and 
specific performance which relates to the rights and liabilities of the market participants, and the site at which the 
recipient secures such value would have to be specified, without any jeopardy to the rights of the parties to the contract 
underlying the supply, in tax law by way of a legal fiction using the phrase “shall be deemed to be” as in sections 3,4 
and 5 of the Central Sales Tax Act,1956, if it needs to relate to subnational territories competing for fiscal space. 
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 (i) a related person of any ‘type’6 who, in order to satisfy her/its preferences as the 

“recipient” of the supply, initiates market participation by sourcing from another person 

the goods and/or services needed by her/it either for consumption or for use in adding 

values before making subsequent supplies, and assumes the liability to pay to the other 

person (called “supplier”) from whom the supply is sourced, the monetary consideration 

(inclusive of the incidence of the applicable GST/GSTs “shifted” by such supplier, 

regardless of which government gets the GST revenue) as agreed to for the supply, and 

(ii) transfer to, and/or acquisition by, the recipient of property right in the goods and/or 

the benefit of specific performance of the contract for the service, as agreed to;  

and also relates to - 

(a) the corresponding person from whom the supply of goods and/or services is sourced 

and who is to perform as agreed to as “supplier”; and from whom or on whose behalf 

the applicable GST/GSTs would become due to the respective governments, and 

(b) the terms of a contract7 as agreed to by the supplier and recipient, including the space 

coordinates of the place and the moment of time of every supply as agreed to. 

Every supply (of goods and/or services) is legitimately expected to lead to the satisfaction 

of the preferences of the recipient who values the supply in exchange for a “price”. Denoting the 

potential recipient of a supply whose preferences lead to sourcing a supply as the “principal”, and 

a potential supplier as the “agent”8, the expression “supply” implies first of all an order sourcing 

                                                        
6 Lawmaking redesigns economic mechanisms which specify the rules of the game of market participation for the 
economic agents including consumers, producers and exporters. Assuming that the Market is a privacy-preserving 
institution which “discovers” from time to time the “prices” of “commodities” by balancing the demand for and supply 
of “goods” and “services” at any time, the private information possessed by an individual economic agent about her/its 
preferences is taken in Mechanism Design Theory to define the “type” of that agent. A simple-to-understand glossary 
of terms in use in Mechanism Design Theory may be found in Matthew Jackson (2000:2-3). 
7 Negotiation of the terms of contracts leading to supplies of goods and/or services may be affected by adverse 
selection; and governance of such contracts under execution may be affected by moral hazard. As for various socially 
relevant aspects of contracts including “adverse selection” and “moral hazard”, please see Bolton and Dewatripont, 
“Contract Theory” (2005), published by The MIT Press.  
8 It is important to note that market participation is initiated by the potential recipient of the supply who is incentivized 
to acquire value by making an “offer” committing to pay the monetary consideration as agreed upon in private in prior 
negotiations; and that the potential supplier, being incentivized to make a profit, “accepts” the offer and commits to 
perform in accordance with the terms of the contract as agreed upon. If on the other hand, the potential supplier is 
taken as the principal and the potential recipient of the supply as the agent, the triggering event leading to market 
participation (viz., the act of  the potential recipient taking the initiative of “sourcing” the supply to meet his 
preferences as valued by her/it) would be ignored and the supply would tend to be taken somehow as owing to market 
participation without reference to the “type” of the potential recipient as a function of her/its preferences. More 
insights are available from the book “The Theory of Incentives” by Laffont and Martimort, who develop “the 
Principal-Agent Model” dealing with transfers (of moneys) as functions of “rent-extraction” subject to incentive and 
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the supply, placed by the principal on the agent, which initiates market-participation. The order 

precedes- (a) the performance in response expected from the agent in accordance with the 

voluntarily agreed terms of an underlying contract; and (b) the assumption by the principal of 

liability to pay to the agent the monetary consideration (including the monetary liability “shifted” 

by the agent-supplier on account of the incidence of the levy of the legally applicable GST/GSTs) 

for the supply.  

Taking rights seriously9, it also implies an immediate/eventual transfer of property rights 

in the goods to the principal, and/or acquisition by the principal of the benefits flowing from her/its 

right to enforce specific performance of the contract of service. Mere movement of goods from 

one place to another in order to facilitate the specific performance of a contract for service is at 

best a “bailment”10 which does not imply any transfer of property rights in those goods from a 

principal to her/its agent from whom the supply of the service is sought. Such movement of goods 

from the principal to the agent (and when the goods are returned, the movement in return) cannot 

count as a “supply” of goods11. This is because supply of goods in common parlance implies 

transfer of property rights in the goods. A deliberate decision not to enact in the Constitution any 

specific definition of the expression “supply” used in defining the expression “goods and services 

tax” therein, implies an intention of the People of India that the expression “supply” would have 

to be interpreted12 as understood in common parlance and not as somehow provided otherwise in 

any other instrument. 

                                                        
participation constraints in various contexts. The concept of “value” of the actions of the market participants relative 
to a price system is explained by Gerard Debreu in his well-known work “Theory of Value” (1959) on page 33. 
9 See, “Taking Rights Seriously” [1977] (Bloomsbury,2013) where Ronald Dworkin argues (page 2) that a theory of 
law would have to be both normative and conceptual. 
10 See section 148(accessible from https://indi acode.nic.in/handle/123456789/2187?sam_handle=123456789/1362) 
of the Indian Contract Act, 1872 
11 It is not without reason why it has not been possible for the lawmakers serving the Union to make law to levy central 
“consignment” tax on inter-state consignments of goods in spite of enabling amendments in 1982 to the Constitution. 
The provisions inserted in the Constitution by the Constitution (46th Amendment) Act,1982 are yet to be acted upon. 
12 References are called for to clause (1) of Article 367 of the Constitution and section 20 of the General Clauses Act, 
1897 which provide that the expression “supply” has to be given the same meaning in the notifications of GST 
statutes as is intended in the Constitution, as under: - 
Clause (1) of Article 367: “Unless the context otherwise requires, the General Clauses Act, 1897, shall, subject to any 
adaptations and modifications that may be made therein under article 372, apply for the interpretation of this 
Constitution as it applies for the interpretation of an Act of the Legislature of the Dominion of India.”  
Section 20 of the General Clauses Act, 1897: “Where, by any Central Act or Regulation, a power to issue any 
notification, order, scheme, rule, form, or bye-law is conferred, then expressions used in the notification, order, 
scheme, rule, form or bye-law, if it is made after the commencement of this Act, shall, unless there is anything 
repugnant in the subject or context, have the same respective meanings as in the Act or Regulation conferring the 
power” (Italics added for emphasis) 
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Article 286 enacts constraints on the legislative competences of any State to impose GST 

if the place where supply takes place makes it a supply outside the State or in the course of import 

into or export out of India according to legal principles stipulated by Parliament by law. The 

Constitution as amended in 2016 authorizes Parliament in Article 286 to make law to formulate 

principles for determining the moment of time when supply takes place “outside’ any State or “in 

the course of import into or export out of the territory of India” as under- 

 
“286. (1) No law of a State shall impose, or authorise the imposition of, a tax on the supply of 
goods or services or both where such supply takes place— 
(a) outside the State; or 
(b) in the course of the import of the goods or services or both into, or export of the goods or 
services or both out of, the territory of India. 
(2) Parliament may by law formulate principles for determining when a supply of goods or 
services or both (takes place) in any of the ways mentioned in clause (1)” (matter in italics and 
underlining and brackets added to include an obvious drafting omission and for emphasis) 
 

Parliament is not constrained by any requirement to act in accordance with a recommendation of 

the GST Council in formulating the principles referred to in Article 286 since the moment of time 

of supply has to be in consonance with the law relating to contracts (Entry 7, Concurrent List) and 

related matters.  Parliament is however not conferred with authority to define the expression 

“supply” which occurs in many provisions of the Constitution including in Article 286.  

Clause (5) of Article269A13 authorizes Parliament to formulate implicitly with reference 

only to the law regulating contracts and related matters, principles for determining the moment of 

time when a supply “takes place in the course of inter-state trade or commerce” (being referred 

to also as “inter-state” supply). The recommendations of the GST Council as to the “Model GST 

laws, principles of levy, apportionment of Goods and Services Tax levied on supplies in the course 

                                                        
13 Article 269A inserted by amendment provides as under: - 
‘‘269A. (1) Goods and services tax on supplies in the course of inter-State trade or commerce shall be levied and 
collected by the Government of India and such tax shall be apportioned between the Union and the States in the 
manner as may be provided by Parliament by law on the recommendations of the Goods and Services Tax Council. 
Explanation. —For the purposes of this clause, supply of goods, or of services, or both in the course of import into the 
territory of India shall be deemed to be supply of goods, or of services, or both in the course of inter-State trade or 
commerce. 
(2) The amount apportioned to a State under clause (1) shall not form part of the Consolidated Fund of India. 
(3) Where an amount collected as tax levied under clause (1) has been used for payment of the tax levied by a State 
under article 246A, such amount shall not form part of the Consolidated Fund of India. 
(4) Where an amount collected as tax levied by a State under article 246A has been used for payment of the tax levied 
under clause (1), such amount shall not form part of the Consolidated Fund of the State. 
(5) Parliament may, by law, formulate the principles for determining the place of supply, and when a supply of goods, 
or of services, or both takes place in the course of inter-State trade or commerce.’’ (italics, bold, underlining added 
for emphasis) 
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of inter-State trade or commerce under article 269A and the principles that govern the place of 

supply” referred to in sub-clause (c) of clause (4) of Article 279A would have to be consistent with 

those principles. Once again, the GST Council is legitimately expected to be guided by- 

(i) the fact that the expression “supply” used in defining “goods and services tax” in clause (12A) 

of Article 366 has itself not been defined in Article 366 or elsewhere in the Constitution and as 

such would have to be accorded the meaning as understood in common parlance; and  

(ii) the need for a harmonised structure of goods and services tax and for the development of a 

harmonised national market for goods and services (vide clause (6) of Article 279A). 

Parliament has not been authorized by the Constitution to define (and redefine from time 

to time) the expression “supply”. If any principle for determining the time of “supply in the course 

of inter-state trade or commerce” deviates from the preferences of the potential recipient of the 

supply as to the time and place of its taking place, in order to arbitrate the amounts of GST 

revenues to be apportioned respectively to the Union, the “origin” State and the “destination” State 

related to each “inter-state” supply, there would be disharmonies in market participation. Such 

disharmonies will be in the form of incentive constraints faced by every potential recipient in being 

able to initiate market participation by sourcing the supply without regard to whether the Union 

or any given State gets the related GST revenue. If in addition, in ascertaining the place of inter-

state supply there is reliance on the territories identifiable with reference to sub-national borders 

which define the territories of States and Union Territories for political purposes, there would 

logically be disharmonies in realizing the development of a harmonized national market14. If at all 

reliance on the legal instrument of IGST is unavoidable, the moment of time “ when supply takes 

place in the course of inter-state trade or commerce” would have to be determined without 

violating the constitutional guidance on the norm of harmony stipulated in clause (6) of Article 

279A, for purposes of determining the extent of the constraints as to the place of supply on the 

legislative competences of State Legislatures enacted in clause (1) of Article 246A in Chapter I 

relating to ‘Union-States legislative relations’ in Part XI of the Constitution  as under- 

 
"246A. (1) Notwithstanding anything contained in articles 246 and 254, Parliament, and, subject 
to clause (2), the Legislature of every State, have power to make laws with respect to goods and 
services tax imposed by the Union or by such State. 

                                                        
14 A legal requirement which relies on recognizing inter-state geographical borders for compliance either physically 
or digitally would logically disable the “institution” of ‘the Market’ from functioning as an institution of national life 
for purposes of compliance by the institution of ‘the State’ with the stipulation made in Article 38. 
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(2) Parliament has exclusive power to make laws with respect to goods and services tax where 
the supply of goods, or of services, or both takes place in the course of inter-State trade or 
commerce. 
Explanation. —The provisions of this article, shall, in respect of goods and services tax referred 
to in clause (5) of article 279A, take effect from the date recommended by the Goods and Services 
Tax Council.’’. (italics, bold and underlining added for emphasis) 
 

The July 2017 reform has relied on the levy of IGST as the pivotal instrument envisaged 

in the Constitution as amended in 2016. In Part XI of the amended Constitution, there is no formal 

provision15 to enable Parliament/State Legislatures to make law to provide for ascertaining the 

“amounts” of, or for authorizing, subject to such conditions if any as would secure the integrity of 

every Consolidated Fund referred to in Article 266, the “use” of, multiple forms of input GST 

credits, in computing every form of GST payable out of such GST due ‘seamlessly’ (i.e., 

irrespective of whether the input supply and/or subsequent taxable supply are/is inter-state or 

intra-state). Article 269A (inserted outside Part XI in Chapter I relating to ‘Finance’ in Part XII 

of the Constitution) however somehow refers to the computation of- 

(i) amounts by way of “apportionment” to the Union and every State, of revenues 

accruing to the Union by levy and collection of IGST, and  

(ii) amounts by way of “use” of tax revenues accruing by levy and collection of CGST 

and every SGST/UTGST to the Union and/or any State/UT, as the case may be, for paying 

IGST dues. 

Also, though the provisions enacted in Article 269A aim to enable collection of IGST and other 

GSTs tacitly on a value-added basis by the taxable persons availing input GST credits “seamlessly” 

(i.e., irrespective of whether the inputs were supplied inter-state or intra-state), they cannot be 

complied with without reference to the recommendations of the GST Council in accordance with 

its mandate provided outside Part XI in sub-clause (c) of clause (4) of Article 279A. Thus, in 

addition to somehow assuming the use of SGST revenues in accounting for central levy of IGST, 

Article 269A envisages a new principle for distribution of central tax revenues to States designated 

                                                        
15 Such a provision would however not be possible without substantially amending Article 283 regulating payment 
into, custody of and withdrawal of moneys from, an Articles 114 and 204 regulating appropriation of moneys from, 
the Consolidated Fund of India and the Consolidated Fund of every State respectively. This is because State 
Legislatures do not have the authority to provide for appropriation of moneys paid into the Consolidated Fund of India 
by levy and collection of IGST (by the Union on the supply of inputs), for use in paying SGST due on subsequent 
intra-state supply; and Parliament does not have the authority to provide for appropriation of moneys paid into the 
Consolidated Fund of any State by levy and collection of SGST (by that State on the supply of inputs), for use in 
paying IGST due on subsequent inter-state supply.  
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“apportionment”16 other than the principle of “assignment” of central tax revenues provided in 

Articles 268, 269 and 27017 (referred to in Article 274 the “foregoing provisions” to which Article 

269A is added in 2016). Article 274 provides for the safeguard of the political interests of the 

States in being able to secure the due shares of their respective tax revenues as under- 
274. (1) No Bill or amendment which imposes or varies any tax or duty in which States are 
interested, or which varies the meaning of the expression “agricultural income” as defined for the 
purposes of the enactments relating to Indian income-tax, or which affects the principles on which 
under any of the foregoing provisions of this Chapter moneys are or may be distributable to 
States, or which imposes any such surcharge for the purposes of the Union as is mentioned in the 
foregoing provisions of this Chapter, shall be introduced or moved in either House of Parliament 
except on the recommendation of the President.   
(2) In this article, the expression “tax or duty in which States are interested” means—  
(a) a tax or duty the whole or part of the net proceeds whereof are assigned to any State; or  
(b) a tax or duty by reference to the net proceeds whereof sums are for the time being payable out 
of the Consolidated Fund of India to any State. (italics added for emphasis) 

 
Even though the Constitution (122nd Amendment) Bill, 2014 was moved18 in Parliament with the 

recommendation of the President as stipulated in Article 274 and was eventually enacted after 

                                                        
16 The principle of “apportionment” as stipulated in Article 269A, in spite of the similar nomenclature, would have to 
be distinguished from the principle of apportionment stipulated in clause (1A) of Article 275 in distributing the grant-
in-aid appropriated by charging the Consolidated Fund of India as provided in that Article between the State of Assam 
and the tribal autonomous State within that State. Apportionment envisaged in Article 269A includes apportionment 
to the Union also. See also K. Sethuraman (2019). 
17 Article 270 after the amendment in 2016 reads as under: 

“270. (1) All taxes and duties referred to in the Union List, except the duties and taxes referred to in articles 
268,269 and 269A, respectively, surcharge on taxes and duties referred to in article 271 and any cess levied 
for specific purposes under any law made by Parliament shall be levied and collected by the Government 
of India and shall be distributed between the Union and the States in the manner provided in clause (2).  
(1A) The tax collected by the Union under clause (1) of article 246A shall also be distributed between the 
Union and the States in the manner provided in clause (2). 
(1B) The tax levied and collected by the Union under clause (2) of article246A and article 269A, which has 
been used for payment of the tax levied by the Union under clause (1) of article 246A, and the amount 
apportioned to the Union under clause (1) of article 269A, shall also be distributed between the Union and 
the States in the manner provided in clause (2). 
(2) Such percentage, as may be prescribed, of the net proceeds of any such tax or duty in any financial year 
shall not form part of the Consolidated Fund of India, but shall be assigned to the States within which that 
tax or duty is leviable in that year, and shall be distributed among those States in such manner and from 
such time as may be prescribed in the manner provided in clause (3).  
(3) In this article, “prescribed” means, —  
(i) until a Finance Commission has been constituted, prescribed by the President by order, and  
(ii) after a Finance Commission has been constituted, prescribed by the President by order after considering 
the recommendations of the Finance Commission” (italics added for emphasis) 

It is inevitable to note that the provisions of Article 246A (to which Article 269A is fully related) have been enacted 
notwithstanding the provisions in Article 246 which refers to the Union List, and as such unlike Articles 268 and 269, 
the Union List referred to in clause (1) of Article 270 has no relevance to Article 269A as is implied in that clause.  
18 Accessible from: https://www.saralgst.com/pdfs/122nd-constitution-amendment-bill-2014.pdf 
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some amendments as the Constitution (101st Amendment) Act,2016, Article 274 has not been 

amended to provide any safeguard to protect the political “interests” of the States in securing their 

fiscal outcomes by stipulating a restraint on Parliament in defining or redefining the expression 

“supply”  and implicitly the phrase “ where the supply of goods or services or both takes place in 

the course of inter-state trade or commerce” (which constrains the legislative competences of 

States as provided in clause (1) of Article 246A). Such safeguard has been stipulated in respect of 

the definition of the expression “agricultural income” (which constrains the legislative 

competence of State Legislatures as provided in Entry 46 of the State List in the Seventh Schedule). 

The expression “supply” denoting the taxable event which triggers the levy of every GST 

including IGST would therefore have to be given a meaning as intended in the Constitution. In 

case of levy of IGST, the phrase, “where the supply of goods or services or both takes place in the 

course of inter-state trade or commerce” occurring in clause (2) of Article 246A to limit the 

legislative competences of State Legislatures provided for in clause (1) of that Article, would have 

to be interpreted in the light of the “ Model GST laws, principles of levy, and the principles that 

govern the place of supply” formally recommended by the GST Council duly guided by the 

constitutional norm of harmony stipulated in clause (6) of Article 279A. 

According to the central and state GST statutes enacted, the following are three states of 

the nature of the event of “supply” which relate respectively to the specific form of goods and 

services tax whose levy is triggered: - 

 
Nature of “supply” Applicable form/s of GST 
 “Intra-state” supply  CGST and either SGST (in every one of 28 States and 

3 Union Territories with Legislature) or UTGST (in 
every one of 8 Union Territories without Legislature) 

[vide clause (1) of Article 246A] 
Inter-state supply  IGST 

[vide clause (2) of Article 246A] 
Supply, including inter-state supply, of select 
goods with negative externalities in 
consumption (other than alcohol for human 
consumption)  

GST (Compensation to States) Cess 
[vide law referred to in clause (1) of Article 270] 

 
Also, according to the central and state GST statutes enacted and delegated legislation 

thereunder, the following are the form-of-GST-wise input GST credits which may be availed by a 

“registered” supplier in self-assessing the applicable GST payable by her/it out of such GST due 

in any accounting period on the supplies of goods and/or services made by her/it: - 
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1 

Form of GST 
due  

2 
Form of GST paid as part of consideration for 
input goods and/or services received, credit of 
which payment may be availed in computing the 
amount of the GST in col 1 payable out of the 
amount of such GST due 

3 
The source(s) wherefrom the 
credit(s) referred to in col 2 as 
reflected in advance in the 
respective electronic credit or 
cash ledger, would have to be 
made good by appropriation or 
other constitutional process  

CGST CGST, IGST Consolidated Fund of India 
Every specific 

SGST 
applicable in 

any State or any 
UT with 

Legislature 

(a) The SGST in col 1; (b) IGST (a) Consolidated Fund of the State 
(including Union Territory with 
Legislature) in which the levy of 
the SGST in col 1 is applicable; 
Consolidated Fund of India 
(b) Consolidated Fund of India; 
Consolidated Fund of the State 
(including Union Territory with 
Legislature) in which the levy of 
the SGST in col 1 is applicable; 
 

IGST (a)IGST; (b) SGST (a) Consolidated Fund of India; 
Consolidated Fund of every State 
(b) Consolidated Fund of every 

State; Consolidated Fund of India 
UTGST 

applicable in 
any one of 8 
UTs without 
Legislature 

The UTGST in col 1, IGST Consolidated Fund of India 

Central GST 
cess 

Central GST cess Consolidated Fund of India 

 

It is provided in GST statutes that the credits may be recorded in advance for purposes of “self-

assessment” in the respective electronic cash/credit ledger19. Parliament continues to have power 

to levy tax on supplies of goods and/or services taking place “in the course of import into India” 

and “in the course of export out of India” as envisaged in the amended Article 248 read with Entry 

97 in the Union List. State Legislatures would not have legislative competences to levy taxes on 

supplies of goods and/or services taking place “in the course of import into India” and “in the 

course of export out of India” or “outside the (respective) State” if the principles referred to in 

Article 286 help determine when any such supply takes place. 

                                                        
19 Vide section 49 of the Central Goods and Services Tax Act 2017 and the corresponding section 49 in every State 
Goods and Services Tax Act, 2017. The advance credits are authorized by the Goods and Services Tax Network 
(GSTN) by “matching” every form of GST paid on input supplies with vouchers of corresponding output suppliers. 
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This paper proceeds to examine the problem of recognizing the events which trigger the 

levy of either IGST or any other GST, including the central GST cess, in accordance with the 

central and state GST statutes in force from 1st July 2017, by accurately interpreting- 

(i) the expression “goods and services tax” (defined, subject to excluding supplies of 

alcohol for human consumption, as a tax on the supply of goods or services or both); and  

(ii) the phrase, “where the supply of goods or services or both takes place in the course 

of inter-state trade or commerce” denoting the site of the event as well as the moment of 

time when it does “take place” at that site (thus triggering levy of IGST), consistent with 

the norm of harmony stipulated in clause (6) of Article 279A of the Constitution.  

In section 2, the paper chronicles the manner in which the “Grand Bargain” of the States with the 

Union has worked out in lawmaking to levy various GSTs without having to define the expression 

“supply” in the Constitution. Section 3 analyses the implications of the norm of harmony stipulated 

to guide the GST Council in formulating its recommendations. Section 4 deals with the 

constitutional legitimacy of the “compensation” referred to in section 18 of the Constitution (101st 

Amendment) Act, 2016 and of the central GST cess levied and earmarked to incur expenditure on 

such compensation by appropriating moneys from the Consolidated Fund of India for payment 

into the Goods and Services Tax Compensation Fund20. Section 5 discusses the problems in 

unequivocally recognizing the taxable events as envisaged respectively in the central IGST statute 

and other GST statutes; and points out the need for further reform. 
2.GRAND BARGAIN TO AVOID JEOPARDY TO THE FISCAL OUTCOMES FOR STATES 

 
States in India enacted law in 2005 to provide for the levy and collection of state sales taxes 

on a “value-added basis” after many-years-long deliberations21 in the Empowered Committee of 

State Finance Ministers (ECSFM). ECSFM continued its deliberations at the request22 of the 

Finance Minister serving the Union so that political commitments could be made on behalf of the 

States to further reform aimed at the levy and collection on a value-added basis, of central as well 

as state indirect taxes. In 2009, a “Working Group” of tax bureaucrats recommended the adoption 

of an option for reform based on a legal instrument to be designated “Integrated Goods and 

                                                        
20 Vide section 10 of the Goods and Services Tax (Compensation to States) Act, 2017 
21 ECSFM, White Paper on State Level Value Added Tax 
https://www.finmin.nic.in/sites/default/files/whitepapervat.pdf. (last visited Feb 2, 2019) 
22 ECSFM, First Discussion Paper on Goods and Services Tax in India 
http://gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.pdf (last visited Feb 2,2019) 
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Services Tax” (IGST) as the pivot of the reform. It is not evident that the ECSFM considered any 

other option. The ECSFM simply decided23 as under: 

 
“The Empowered Committee has accepted the recommendations of the Working Group of 
concerned officials of Central and State Governments for adoption of IGST model for taxation of 
inter-State transaction of Goods and Services”  
 

The manner in which the Grand Bargain of the States with the Union worked out in 2016 

- more than a decade after 2005- has been narrated in detail in Sethuraman (2019). The Union is 

constitutionally responsible24 to identify every socially relevant “subject” (e.g., the subject: 

“securing and protecting a fair choice architecture for the domestic consumers, producers, traders, 

professionals and exporters to source the supplies of goods and/or services needed by them for 

final consumption or for adding values before making subsequent supply, as the case may be”) to 

be in focus for the coordination of policy and action in serving the public interests. The President 

has the authority to lawfully25 establish a Union-States Council to make its recommendations based 

on credible political commitments to enable coordination of policy and action focused on such 

subject in order that the public interests may be served. In levying taxes, such coordination would 

most importantly lead to transcending the Union-States administrative divide discernible from 

Articles 73 and 162, by creatively invoking Articles 258, 258A and 261, and to establishing 

central-cum-state legal jurisdictions for the administration of the “ONE” collective of multiple 

central as well as state statutes for the levy of taxes on the supplies of goods and/or services. 

                                                        
23 ECSFM, First Discussion Paper ibid para 3.5 page 21 
24 Vide Article 263 which provides for a lawful procedure to coordinate law-making by the Union and the States in 
pursuit of their common interests in applying the substantive Directive Principles to serve the public interests as 
follows:-“If at any time it appears to the President that the public interests would be served by the establishment of a 
Council charged with the duty of— (a) inquiring into and advising upon disputes which may have arisen between 
States; (b) investigating and discussing subjects in which some or all of the States, or the Union and one or more of 
the States, have a common interest; or (c) making recommendations upon any such subject and, in particular, 
recommendations for the better co-ordination of policy and action with respect to that subject, it shall be lawful for 
the President by order to establish such a Council, and to define the nature of the duties to be performed by it and its 
organisation and procedure” (italics and bold added for emphasis). 
25 The adverb “lawfully” which occurs in Article 263 implies a reference to constraints by way of broad 
recommendations of a Union-States Council aimed at coordination of policy and action by the Union and the States 
(by transcending the Union-States administrative divide) focused on a socially relevant “subject” in lawmaking on 
“matters” for which Parliament and State Legislatures have the requisite authority to act autonomously in the exercise 
of their respective legislative competences on every “matter” relating to the “subject”. The adverb “lawfully” does 
not occur in Article 279A which empowers the GST Council to make detailed recommendations as to the provisions 
to be enacted in the model GST statutes seriously limiting the respective autonomy (and creativity) of Parliament and 
every State Legislature in lawmaking to levy goods and services taxes, being subject to the prior judgment of a 
minority of lawmakers who are members of the Council as to what provisions would help in having a harmonized 
structure of central and state GST levies and in ensuring a harmonized national market for goods and services. 
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Government of India have avoided establishing any Union-States Council by invoking 

Article 263 (enacted in Part XI providing for regulation of the respective legislative competences 

of, and administrative coordination by, the Union and the States) to make broad recommendations 

by way of guidance to Parliament and State Legislatures to make law creatively, which could have-  

(i) facilitated the coordination of policy and action with reference to every such socially 

relevant subject including the subject of securing and protecting a fair choice architecture 

which incentivizes participation in a national market for goods and/or services; and thus, 

(ii) enabled ‘the State’ to apply the principles of efficiency (of best use) in allocating 

resources so as to sub-serve the common good and of avoiding every common detriment 

in the process of capital accumulation referred to in Article 39, by securing and protecting 

a “just” social order within the community of Indians in the environments of the 

institutions26 of ‘the Market’ and ‘property rights’ as stipulated in Article 38. 

Instead, the lawmakers serving the Union and every State have somehow found it possible to 

amend the Constitution to provide, outside Part XI for the constitution of another Council (viz., 

the GST Council).  

The reformulation (“reform”) of State Policy by lawmaking envisaged in 2016 by the 

lawmakers is without amending Article 274 to secure the political “interests” of the States defined 

by the scope of the expression “supply”, which expression occurs in the definition of goods and 

services tax in Article366 and in the phrase “where the supply of goods, or of services, or both 

takes place in the course of inter-State trade or commerce” (which phrase occurs in clause (2) of 

Article 246A). If the recommendations of the GST Council are in the form of “Model Goods and 

Services Laws” on every provision of every central and state GST statute, there would be no option 

for Parliament and every State Legislature except to strictly adhere to those provisions. It is 

legitimate to expect that the GST Council would not make any recommendation as to Model GST 

statutes which are not subject to the Constitution. 

                                                        
26 In drafting Article 38, the Constituent Assembly has been prescient about the uncertainty-reducing roles of 
institutions recognized by the Nobel Laureate Douglass North in “Institutions, Institutional Change and Economic 
Performance” (Cambridge University Press, 1990) on page 3. The “institution” of ‘property rights’ defines from time 
to time the value of net-worth of every individual and other corporate person over well-defined parts of the wealth of 
the nation. The “institution” of ‘the market’ allocates the resources of the community of Indian nationals in the 
economy by “discovering” from time to time in a decentralized manner the equilibrium “prices” for various goods 
and services by balancing the respective demand and supply for specific commodities. The idea of “commodity” is 
elaborated with reference to “goods” and “services” in Gerard Debreu’s “Theory of Value” (Yale University Press, 
1959), Chapter 2 as part of the dual concepts of commodity and price 
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As a matter of priority, the recommendations are legitimately expected to avoid 

disharmonies among the Union, the “revenue-weak” States27 which are identified in sub-clause 

(g) of clause (4) of Article 279A and other States, by way of diminution in the realization of 

indirect tax revenues while transiting from the subsumed pre-GST levies to GST levies which 

replace them. This is expected to be achieved principally by the GST Council recommending such 

“principles of levy, apportionment of Goods and Services Tax levied on supplies in the course of 

inter-State trade or commerce under article 269A and the principles that govern the place of 

supply” as would not impede the realization of ONE harmonized structure of goods and services 

tax as stipulated in clause (6) of Article 279A. The Constitution of India as amended in 2016 

therefore does not amend Article 274 and does not enable Parliament to make law to-  

(i) define, and redefine from time to time, the meaning and scope of the expression 

“supply” used in defining the expression “goods and services tax” defined in clause (12A) 

of Article 366 otherwise than as the meaning and scope intended in the Constitution; or  

(ii) provide28 that, in addition to apportionment of GST revenues in accordance with the 

norm of harmony as stipulated by the GST Council, moneys by way of “compensation” 

                                                        
27 States of Arunachal Pradesh, Assam, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal 
Pradesh and Uttarakhand (excluding the State of Jammu and Kashmir which now forms two Union Territories) 
28 Section 18 of the Constitution (101st Amendment) Act,2016 no doubt provides, “Parliament shall, by law, on the 
recommendation of the Goods and Services Tax Council, provide for compensation to the States for loss of revenue 
arising on account of implementation of the goods and services tax for a period of five years”. That provision however 
is not intended to amend the Constitution. By enacting section 18 separately, the Constitution (101st Amendment) 
Act, 2016 excludes the provision of compensation from the “other matters” referred to in sub-clause (h) of clause(4) 
of Article 279A .The lawmakers did not include a clause in Article 279A [which was to be inserted in the Constitution 
even before insertion of clauses (2), (3) and (4) of Article 269A and clause (1B) of Article 270 by amending the 
Constitution (122nd Amendment) Bill,2014 was even thought of] to empower the GST Council to make 
recommendations to require the Government of India to pay compensation to States “losing” revenues in transition, 
presumably since the Council was expected to recommend the award of such “apportionment” of IGST as would 
enable every State to avoid losses of revenue in transition. In apportioning IGST among the Union and every State, 
the GST Council may be legitimately expected to draw up an award for assignment (analogous to what a Finance 
Commission would do in making recommendations as envisaged in Article 270, but without reference to “net 
proceeds” of IGST). One way of assignment could be by stipulating rate-proportions for the Union and every State/UT 
determined by apportioning the applicable (ad valorem) rate of IGST between the Union and every “destination” 
State/UT (in which the “place of supply” is situated) as  

1: 𝒔𝒏, (𝟏 ≤ 𝒏 ≤ 𝟑𝟗), (𝟏 ≤ 𝒔𝒏 ≤ 𝒌), 𝒌 > 𝟏; 
and determining the value of 𝒔𝒏 “destination” state/UT-wise, after analyzing losses in transition if any and taking into 
account the “sums” of grants-in-aid which could be made available under Article 275. It is very important to note that 
the GST Council is mandated in sub-clause (c) of clause (4) of Article 279A to award the actual apportionment of 
IGST between the Union and every State to determine assignments of IGST revenues to “loss-making” States; and 
not merely to recommend any “principles” of apportionment of IGST in the same manner in which it is mandated to 
recommend principles of levy of GST and principles that govern the place of supply. It is also significant to note that 
an award stipulating apportionment of IGST rate as 1:	𝒔𝒏  between the Union and any State for purposes of assignment 
would prima facie be in consonance with the division rule acceptable politically to the Government of India as in the 
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to States which may experience “losses” in transiting from pre-GST to GST levies may 

be paid for a few years by the Government of India by incurring expenditure from the 

Public Account of India; and that moneys earmarked for the purpose of making such 

payments may be appropriated from the proceeds of a cess on select central GST levies 

so as to fund the Public Account of India for this purpose. 

The authority delegated to Parliament vide clause (5) of Article 269A in autonomously 

formulating the principles to determine the moment of time “when a supply of goods, or of services, 

or both takes place in the course of inter-State trade or commerce” so as to align with the 

provisions of the law regulating contracts, sale of goods and specific performance is not 

constrained by the recommendations29 to be made by the GST Council. The Council’s 

recommendations on the “model Goods and Services Tax Laws, principles of levy and the 

principles that govern the place of supply” would on the other hand have to be harmoniously 

aligned with such law. In compliance with Article 245, they would in addition have to be in 

harmony with the meaning and scope of the expression “supply” as intended in the Constitution.  

 
3.THE NORM OF “HARMONY” 

 
The July 2017 reform is postulated30 on the needs for ensuring a “harmonized structure of 

goods and services tax (in the singular)” on the one hand, and for the development of a 

“harmonized national market for goods and services” on the other, presumably in the tacit 

expectation that the Union and every State would act in pursuance of their common political 

interests of governance aimed at serving the public interests in harmony. The norm of harmony is 

expected to be adhered to as a constraint by the GST Council which is primarily mandated by the 

Constitution to arbitrate the varied political interests of every State (including the prima facie own-

revenue-deficient States referred to in sub-clause (g) of clause  (4) of Article 279A) in a Grand 

Bargain with the Union to secure their fiscal outcomes which would avoid diminution in tax 

revenues in transiting from the multiple central as well as state pre-GST regimes to a unique legal 

                                                        
Statement of Objects and Reasons in support of the Constitution (122nd Amendment) Bill, 2014 as long as 
∑ (𝒔𝒏 − 𝟏)𝟑𝟗	
𝟏  [i.e., the sum of (𝒔𝒏 − 𝟏) over 28 States, 3 UTs with Legislatures and 8 other Union Territories] does 

not exceed 1. (Vide, sub-paragraph (i) of paragraph 2 of the statement of objects and reasons accessible from:   
https://www.saralgst.com/pdfs/122nd-constitution-amendment-bill-2014.pdf) 
29 vide sub-clause (c) of clause (4) of Article 279A 
30 Clause (6) of Article 279A stipulates the following norms as guidance to the GST Council: “While discharging the 
functions conferred by this article, the Goods and Services Tax Council shall be guided by the need for a harmonised 
structure of goods and services tax and for the development of a harmonised national market for goods and services.” 
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central-cum-state GST regime. This arbitration of political interests between the Union and every 

“destination” State (in which the place of every supply is situated) is expected to be achieved 

predominantly through a protocol designated “apportionment of IGST” so as to ensure that no 

destination State experiences “loss” with reference to revenues projected to accrue through the 

GST levies which have replaced its pre-GST levies. Article 270 provides for part “assignment” of 

CGST revenues (including CGST revenues somehow anticipated to be “used” for payment of 

IGST on inter-state supplies) and of IGST revenues apportioned to the Union, among all the States. 

In addition to ensuring harmony among the States in realizing revenues from GST levies 

without diminution of revenues which could have been realized if there had been no transition 

from pre-GST levies, the norm of harmony has many other logical facets31 including the facet of 

a two-fold harmony in administration and compliance-  

(i) on the one hand, in the central-cum-state governance of the administration of GST 

law transcending the Union-States administrative divide to better orchestrate 

coordination of policy and action focused on securing a fair choice architecture as part 

of a “just” social order for market-participants to be incentivized to source the supplies 

of goods and services needed by them whether for final consumption or for adding values 

before subsequent supply; and  

(ii) on the other, in ensuring compliance with such GST law by market-participants of 

diverse “types”32 in a social order in which the institutions of ‘the Market’ and ‘property 

rights’ are not impeded from functioning as institutions of national life and they enable 

‘the State’ to so allocate the resources of the fraternal community of Indian nationals as 

to sub-serve the common good and to ensure avoidance of every common detriment in 

the process of private/public capital accumulation. 

It may be argued that the jurisdiction of Courts33 to intervene in order to enforce the norm 

of harmony is not barred since the norm, unlike other norms guiding State Policy stipulated in Part 

IV of the Constitution as part of the Directive Principles of State Policy, is stipulated outside Part 

                                                        
31 It would be naïve to interpret the norm of harmony stipulated in clause (6) of Article 279A simply as compliance 
with the Harmonized Classification of Goods. 
32 Please see foot-note 6 where the significance of ‘type’ is explained. 
33 As for jurisdiction of courts, Article 37 provides: “The provisions contained in this Part (i.e., Part IV on Directive 
Principles of State Policy) shall not be enforceable by any court, but the principles therein laid down are nevertheless 
fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making 
laws” (matter in brackets and italics added for ready reference and emphasis) 
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IV. Since however the two-fold harmony referred to above relates to Articles 38 and 39 in Part 

IV34, it may be argued that the Courts lack jurisdiction to enforce the norm of harmony which is 

at any rate aligned with the principles stipulated in Articles 38 and 39. Since the High Courts and 

Supreme Court have to discharge the duty of constitutional oversight of administrative action and  

to enforce fundamental rights (Articles 226, 227, 32, 136 and 139) and the Supreme Court is duty-

bound to resolve disputes between governments and render authoritative opinions on contentious 

legal issues (Articles 131 and 143),  it is inevitable to interpret the norm of harmony as harmony 

in governance in accordance with the fundamental principles of governance stipulated in Article 

37 in Part IV duly ensuring compliance with the provisions of the Constitution enacted outside 

Part IV.  

The provisions enacted outside Part IV include Articles 114, 204, 283 and 150 relating 

respectively to appropriation from the Consolidated Fund of India, appropriation from the 

Consolidated Fund of every State, payment of moneys into, the custody of moneys in and 

withdrawal of moneys from the Treasuries (including the Consolidated Funds) and keeping of the 

accounts of the governments to which tax revenues accrue. The treasuries of the Union and of 

every State are mutually independent for purposes of ensuring the political accountability of 

lawmakers respectively serving the Union and every State, to the Constitution to which they owe 

allegiance in common. Each treasury consists of a Consolidated Fund35, a Contingency Fund36 and 

                                                        
34 Articles 38 and 39 provide as under: 
38. (1) The State shall strive to promote the welfare of the people by securing and protecting as effectively as it may 
a social order in which justice, social, economic and political, shall inform all the institutions of the national life. 
(2) The State shall, in particular, strive to minimise the inequalities in income, and endeavour to eliminate inequalities 
in status, facilities and opportunities, not only amongst individuals but also amongst groups of people residing in 
different areas or engaged in different vocations. 
 39. The State shall, in particular, direct its policy towards securing—  
(a) …;  
(b) that the ownership and control of the material resources of the community are so distributed as best to sub-serve 
the common good;  
(c) that the operation of the economic system does not result in the concentration of wealth and means of production 
to the common detriment;  
(d)…;  
(e)…;  
(f) … 
35 Vide clause (1) of Article 266, tax revenues accruing to the respective governments are required to be deposited on 
payment/collection/recovery in the respective Consolidated Fund to await appropriation by the Legislature with the 
requisite authority in accordance with the applicable provisions of the Constitution consistent with the principle of 
democratic representation of the People of India. The provisions enacted by the People in Articles 112 to 117 
culminating in Article 114 in case of the Union, and in Articles 202 to 207 culminating in Article 204 in case of every 
State regulate appropriation of moneys from the respective Consolidated Funds. 
36 Every Contingency Fund is of the nature of an imprest to meet unforeseen expenditure, vide Article 267. 
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the respective Public Account37.The payment of moneys into, custody of moneys in and the 

withdrawal of moneys from, every treasury, are regulated in the manner provided in Article 283 

as under: - 

 
“283.(1) The custody of the Consolidated Fund of India and the Contingency Fund of India, the 
payment of moneys into such Funds, the withdrawal of moneys therefrom, the custody of public 
moneys other than those credited to such Funds received by or on behalf of the Government of 
India, their payment into the public account of India and the withdrawal of moneys from such 
account and all other matters connected with  or ancillary to matters aforesaid shall be regulated 
by law made by Parliament, and, until provision in that behalf is so made, shall be regulated by 
rules made by the President.  
“(2) The custody of the Consolidated Fund of a State and the Contingency Fund of a State, the 
payment of moneys into such Funds, the withdrawal of moneys therefrom, the custody of public 
moneys other than those credited to such Funds received by or on behalf of the Government of 
the State, their payment into the public account of the State and the withdrawal of moneys from 
such account and all other matters connected with or ancillary to matters aforesaid shall be 
regulated by law made by the Legislature of the State, and, until provision in that behalf is so 
made, shall be regulated by rules made by the Governor.” 
 

The above provisions imply that Parliament cannot make law to regulate the payment of 

moneys into, custody of moneys in, and withdrawal of moneys from, the treasury of any State; and 

that no State Legislature can make law to regulate the payment of moneys into, custody of moneys 

in, and withdrawal of moneys from, the treasury of the Union. Constitutional guidance to the GST 

Council with regard to a harmonized structure of goods and services tax implies that the 

constitutional provisions regulating the Union and State treasuries enacted outside Part IV would 

have to be complied with while providing in law for input GST credits from multiple treasuries in 

computing every form of GST payable out of such GST due38. If any act of ‘the State’ is challenged 

in any Court as violating the norm of harmony, such compliance will help demonstrate adherence 

to the norm of harmony before the Court and meet the challenge. 
4. THE QUESTION OF “COMPENSATION” 

 
 The main purpose of constituting the GST Council by invoking Article 279A is to 

harmoniously balance the respective pre-GST and GST revenue potential of every State and the 

Union. This is to be done by fairly arbitrating their varied fiscal interests when the nation transits 

                                                        
37 See Articles 266 and 284. The Public Account of India would include every Account into which moneys 
“appropriated” by Parliament from the Consolidated Fund of India out of the revenues accruing by way of levy and 
collection of any “cess” [earmarked to incur expenditure for a specific “(purpose) provided in (the) Constitution”] are 
deposited to enable the accounting of such expenditure which would have to be incurred only for such specific purpose. 
38 including IGST credits from the Union treasury to pay for any SGST due (which State Legislature cannot provide); 
and SGST credits from any State treasury to pay for any IGST due (which Parliament cannot provide). 
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from many central as well as state pre-GST levies to a unique structure of GSTs, based on 

provisions to “seamlessly” avail advance input GST credits for purposes of “self” assessment. 

Such arbitration would have to have tax revenue outcomes without any jeopardy to the integrity 

of every Consolidated Fund designed to secure the accountability of bureaucrats and lawmakers 

respectively serving the Union and every State, to the Constitution as envisaged in Article 266.  

Article 279A was inserted by moving a Bill in 2014 with the recommendation of the 

President in compliance with Article 274 in order to secure the political interests of the States, and 

enacting it after making some substantial amendments in the Bill, as an Act in 2016 amending the 

Constitution to redefine the legislative competences of the States and the Union. As long as GST 

law is made subject to the (amended) Constitution as stipulated in Article 245, it is thus evident 

prima facie that logically there could be no “victim” State owing to any act of “wrong-doing” on 

the part of the Union justifying any stipulation that the “victor” Government of India “compensate” 

the government of any such victim State. The stipulations in Articles 245 and 367 imply that the 

expression “supply” would have to be given the same meaning as understood in common parlance 

and that that expression cannot be defined otherwise without any authority from the 

Constitution. 

An incongruent reference to Article 269A (unrelated to the Union List) in clause (1) of 

Article 270 (which refers to the Union List) has been seen earlier. The insertion of clause (1B) in 

Article 270 makes the reference to Article 269A in clause (1) redundant. Also, the cess in clause 

(1) of Article 270 would have to be a “goods and services tax” as defined in clause (12A) of Article 

366 and as such revenues realized as cess would have to form part of the Consolidated Fund of 

India, vide clause (1) of Article 266. This would imply appropriation of moneys realized as cess 

from the Consolidated Fund of India to be credited to the Public Account of India “earmarked” for 

incurring expenditure “for purposes provided in (the) Constitution” as stipulated in clause (3) of 

Article 26639. Since Section 18 of the Constitution (101st Amendment) Act, 2016 does not amend 

the Constitution so as to provide that payment of composition would be a requirement of the 

Constitution, it is evident that payment of compensation referred to therein would not serve any 

purpose as provided in the Constitution and that appropriation of moneys earmarked for such 

payment would not comply with the crucial stipulation made in clause (3) of Article 266. 

                                                        
39 Vide Clause (3) of Article 266, “No moneys out of the Consolidated Fund of India … shall be appropriated except 
in accordance with law and for the purposes and in the manner provided in this Constitution.” 
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5. THE WHERE- vs.-WHEN CONUNDRUM IN THE LEVY OF GST 
 

The problem of recognizing whether an event triggers the levy of IGST, or any other GST 

(including central GST cess), would have to be seen in the light of the discussions in the previous 

sections. In addition to clause (12A) of Article 366, the expression “supply” has been used 

elsewhere in the Constitution including in clause (29A) of Article 366 defining “tax on the sale or 

purchase of goods” and in the amended Article 286 limiting the legislative competences of States. 

To begin with, it is important to note that if for purposes of good governance, the expression 

“supply” was required to be given a meaning other than as in common parlance, the lawmakers 

could in addition have defined the expression “supply” in Article 366 of the Constitution itself for 

example, as under: 
“‘Supply’ means the event of the acquisition, in exchange for monetary consideration and in 
accordance with a contract, other than a contract for performing a service subject to bailment of 
goods, by a recipient, of- 
(1) property right in well-specified goods from a supplier; or  
(2) the benefit sought from the specific performance of a well-specified service by a supplier; or  
(3) both the right referred to in clause (1) and the benefit referred to in clause (2); 
and the terms “recipient” and “supplier” in relation to a supply shall be construed as distinct 
persons bound by their mutual promises as parties to such contract: 
Provided that Parliament may by law, stipulate distinct codes40 to specify well, every class or 
category of goods and of services which may relate to the supply; and include in, or exclude from, 
the scope of the term ‘supply’, any event, including an event, the occurrence of which implies- 
(i) the acquisition by any such recipient of such right as is referred to in clauses (1) or (3) or of 
such benefit referred to in clause (2) or (3) from any specific supplier with or without 
consideration or on payment of consideration in instalments; or 
(ii) the acquisition by any such recipient, subject to lien reserved to the supplier, -  
(a) of a right limited to use any property, including immovable property, of such supplier, or  
(b) of property rights in goods only on the fulfillment of any condition stipulated in the contract.” 

 
Any such definition could have been subject to providing appropriate safeguards in Article 274 to 

protect the political interests of States on fiscal outcomes and to enacting an amendment of clause 

(29A) of Article 366. 

However, any definition in the Constitution of the expression “supply” which could have 

a meaning other than as understood in common parlance was avoided; and Parliament without 

invoking its constituent power derived from Article 368, somehow enacted a statute to define the 

                                                        
40 E.g., In compliance with the United Nations Central Product Classification in case of services; or with World 
Customs Organization Harmonized Commodity Description and Coding System in case of goods 
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scope of the expression “supply”. Thus, the expression “supply” which ought to relate to a precise 

moment in time (when the recipient, who initiates the activity of market participation acquires 

economic value in satisfaction of her/its preferences) is defined as under in section 7 of the Central 

Goods and Services Tax Act,201741 inclusively and elaborately in relation to a period (instead of 

a moment) of time implied by references to “activities” and “transactions” and without reference 

to the moment at which any right or benefit was acquired by the recipient, as under: 

 
“(1) For the purposes of this Act, the expression “supply” includes––  
(a) all forms of supply of goods or services or both such as sale, transfer, barter, exchange, licence, 
rental, lease or disposal made or agreed to be made for a consideration by a person in the course 
or furtherance of business;  
(b) import of services for a consideration whether or not in the course or furtherance of business; 
(c) the activities specified in Schedule I, made or agreed to be made without a consideration; and 
(d) the activities to be treated as supply of goods or supply of services as referred to in Schedule 
II.  
(2) Notwithstanding anything contained in sub-section (1), ––  
(a) activities or transactions specified in Schedule III; or  
(b) such activities or transactions undertaken by the Central Government, a State Government or 
any local authority in which they are engaged as public authorities, as may be notified by the 
Government on the recommendations of the Council, shall be treated neither as a supply of goods 
nor a supply of services.  
(3) Subject to the provisions of sub-sections (1) and (2), the Government may, on the 
recommendations of the Council, specify, by notification, the transactions that are to be treated 
as—  
(a) a supply of goods and not as a supply of services; or  
(b) a supply of services and not as a supply of goods.” (italics added for emphasis) 
 

The provision in clause (a) of sub-section (1) above uses the word “supply” circularly (in defining 

the concept of ‘supply’ itself) and imprecisely, with tacit references to agreements and contracts 

governing transactions of various kinds instead of to precise moment(s) of time by which the 

recipient secures part/full value he sought. Since Parliament has authority to autonomously 

formulate principles to determine the moment of time when a supply of goods or services or both 

takes place outside a State (Article 286) and in the course of inter-state trade or commerce (Article 

269A), it is inevitable for law to provide for a definition of the expression “supply” as relating to 

                                                        
41 The provisions made in the Schedules I, II and III referred to may be accessed from 
http://gstcouncil.gov.in/meetings. Schedule I lists activities relating to supplies without consideration. Even though 
supply of goods and supply of services are to be equally subject to levy of GST/GSTs, Schedule II distinguishes 
activities respectively as supply of goods and supply of services presumably to guide in ascertaining the classification 
code applicable. Schedule III lists activities which are to be treated neither as supply of goods nor as supply of services 
for purposes of levy of any GST. To the extent the provisions enacted in section 7 of the CGST Act, 2017 and the 
Schedules referred to therein lead, in case of any given event, to a meaning of the expression “supply” other than the 
meaning in common parlance, the enactment would not be “subject to the Constitution” as stipulated in Article 245. 
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an event taking place in a precise moment of time at which the recipient of supply secured the 

value she/it sought in sourcing the supply, instead of as relating to a duration of time in which 

multiple activities or transactions aimed at the eventual satisfaction of the preference of the 

recipient, take place at various sites including high seas. Only clause (b) of sub-section (1) implies 

a moment of time as the moment of “import” (i.e., crossing the customs frontier), being a proxy 

for the moment of the importer-recipient securing value.  

The Constitution as amended in 2016 does not empower even one delegate- let alone 

multiple delegates- to define the expression “supply” used in defining “goods and services tax” in 

clause (12A) of Article 366. While Parliament has enacted the above provision for purposes of the 

CGST Act,2017, every State Legislature also has somehow independently enacted an identical 

provision for purposes of the respective SGST Act,2017. Clause (21) of section 2 of the IGST Act 

2017 provides that “supply” shall have the same meaning in that Act as assigned to it in section 7 

of the CGST Act, 2017. Goods and Services Tax (Compensation to States) Act,2017 does not 

define “supply” as such, but defines the expression “taxable supply” in clause (p) of sub-section 

(1) of section 2 as meaning a supply of goods or services or both which is chargeable to the cess 

under that Act without any reference to the provisions enacted in section 7 of the CGST Act,2017. 

The expression “supply” however occurs in subsection (2) of section 8 of that Act in addition to 

references in subsection (1) to “intra-state supply” on which CGST is leviable under section 9 of 

the CGST Act, 2017 and to “inter-state supply” on which IGST is leviable under section 5 of the 

IGST Act,2017. The expression “inter-state supply” is defined by the provisions made in section 

7 of the IGST Act, 2017. Somehow the expression “intra-state supply” is also defined in section 8 

of that Act even though by itself such definition does not serve any purpose of the Constitution. 

The principles to determine the moment of time when a supply of goods and/or services 

takes place in the course of inter-State trade or commerce, referred to in clause (5) of Article 269A, 

are somehow required to be discerned without reference to law regulating contracts, sale of goods 

and specific performance and by a process of “treatment” with reference to places as enacted in 

the foregoing section 7 of the CGST Act, 2017 read with section 7 of the IGST Act,2017 as under:  
“7. (1) Subject to the provisions of section 10, supply of goods, where the location of the supplier 
and the place of supply are in––  
(a) two different States;  
(b) two different Union territories; or  
(c) a State and a Union territory,  
shall be treated as a supply of goods in the course of inter-State trade or commerce.  
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(2) Supply of goods imported into the territory of India, till they cross the customs frontiers of 
India, shall be treated to be a supply of goods in the course of inter-State trade or commerce.  
(3) Subject to the provisions of section 12, supply of services, where the location of the supplier 
and the place of supply are in––  
(a) two different States;  
(b) two different Union territories; or  
(c) a State and a Union territory,  
shall be treated as a supply of services in the course of inter-State trade or commerce.  
(4) Supply of services imported into the territory of India shall be treated to be a supply of services 
in the course of inter-State trade or commerce.  
(5) Supply of goods or services or both, ––  
(a) when the supplier is located in India and the place of supply is outside India;  
(b) to or by a Special Economic Zone developer or a Special Economic Zone unit; or  
(c) in the taxable territory, not being an intra-State supply and not covered elsewhere in this 
section, shall be treated to be a supply of goods or services or both in the course of inter-State 
trade or commerce.” (italics added for emphasis and reference) 
 

The foregoing definition of inter-state supply needs to be understood with reference, inter alia, to 

the definitions of “the location of supplier”, “the place of supply” and “intra-state supply”. The 

expression “location of supplier” is defined in sub-section (15) of section 2 of the IGST Act, 2017. 

In case of every supply, the place of supply has to be ascertained with due reference to the detailed 

provisions enacted in sections 10 to 14 in Chapter V of that Act. While clause (iii) of section 20 of 

the IGST Act, 2017 applies the provisions enacted as to the moment of “time” of supply in sections 

12,13 and 14 of the CGST Act 2017 as if the same provisions are enacted in the IGST Act2017 

itself, there is no reference in section 7 of the IGST Act, 2017 to those provisions at all, clearly 

indicating how the provisions of sections 10 and 12 referred to in section 7 of the IGST Act,2017 

relate to the provisions of sections 12,13 and 14 of the CGST Act,2017 so as to enable the 

taxpayers, their professional advisers and tax administrators to determine unambiguously in any 

given circumstances the moment of time when the event of supply does take place in compliance 

with the law regulating contract, sale of goods and specific performance and the location of the 

site where it takes place at that moment .  Subject to some fine-tuning, section 8 of the IGST Act 

2017 provides that a supply of goods or services would be “intra-state supply” if the location of 

the supplier and the place of supply are in the same State or Union Territory42.  

                                                        
42 It is very significant to note that Parliament has not exercised its authority by invoking Article 286 to formulate 
principles to determine when a supply is a “supply which takes place outside a State”. It is also intriguing to note that 
the crucial words “takes place” have been omitted in amending clause (2) of Article 286 without which the provision 
in that clause cannot grammatically be a meaningful sentence.  
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It is not evident from the preamble to the IGST Act,2017 that the above enactment is in 

pursuance of any specific recommendation of the GST Council43 made relating to Model GST 

laws in compliance with the constitutional guidance as to harmony provided in clause (6) of Article 

279A. The GST Council had before it, the approach of the second report44 of the Law Commission 

made in 1956 to recommend principles to define the moments of time and places when and where 

a sale or purchase of goods would respectively be “in the course of import into India”, “in the 

course of export out of India”, “in the course of inter-state trade or commerce” or “outside a State”. 

The Law Commission under the chairmanship of the well-known jurist M C Setalvad, in spite of 

not being privy to the drafting of the Bill to enact law to enforce the then-current Article 286, 

skillfully navigated the space-time continuum from the requirements of Article 286 as to “place” 

(situs) at which such event may be taken to have occurred (for purposes of ascertaining the 

respective legislative competences of the Union and the States) to the requirements of law relating 

to sale of goods as to the “time” of passing of property (from the seller to the buyer in accordance 

with the law relating to sale of goods). This was done by instantiating such precise events as 

“occasioning import or export/transfer of documents of title/crossing the customs frontier of 

India”, “occasioning movement/ transfer of documents of title during the movement of goods 

in compliance with a contract of sale” and “making contract/appropriating goods to a contract 

of sale”. These events would have had to be ascertained from the sequence of the timings of the 

acts of the parties in the course of the governance of the underlying contract in compliance with 

its terms and without reference to when either of them chose to comply with the tax law. 

Parliament has the mandate in clause (5) of Article 269A to formulate principles for determining 

the moment of time when a supply of goods or services or both takes place in the course of inter-

state trade or commerce without reference to the GST Council. But the GST Council, which has 

                                                        
43 The GST Council is formally embedded in ‘the State’. Since the recommendations are likely to relate to the levy 
of taxes, it is legitimate to expect that the recommendations would also be publicly notified in precise language for 
the information of the producers, exporters, traders/professionals and domestic consumers who are expected to pay 
the tax either directly/indirectly subject to being able to lawfully “shift” its incidence, or indirectly as part of money 
consideration without any subsequent shifting. While the Acts of the Legislatures are duly numbered for reference 
before they are notified, the procedure adopted by the GST Council does not include any requirement to formally 
notify publicly every specific recommendation made by the Council duly numbered. Even the notifications of the 
central and state GST statutes and the instruments of delegated legislation do not refer to any specific recommendation 
of the GST Council on model GST statutes or any other matter in their respective preambles. The Goods and Services 
Tax (Compensation to States) Act, 2017 enacted by Parliament also does not refer to the specific recommendation if 
any. 
44 Accessible from http://lawcommissionofindia.nic.in/ 
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the duty to recommend model GST laws, could have attempted to identify proxy criteria related 

to the unique moment of compliance by every supplier and the corresponding recipient with the 

law relating to contracts, specific performance and/or sale of goods which may help in bridging 

the gap between-  

(i) the moment of time of occurrence of the taxable event (when a ‘supply’ takes place 

“in the course of inter-state trade or commerce”) which is relevant to the principles 

referred to in clause (5) of Article 269A; and  

(ii) the situs of the place of occurrence of that event (where such ‘supply’ takes place “in 

the course of inter-state trade or commerce”) which constrains the legislative competence 

of a State as stipulated with reference to clause (2) in clause (1) of Article 246A.  

The Law Commission was not concerned with supplies of services in 1956. Even in case 

of sale of goods it was spared the effort to consider the “destination” principle based on a legal 

fiction which had been in existence in Article 286 prior to the Constitution (6th Amendment) Act, 

1956 as the “Explanation” below clause (1) of Article 286 as under, but was omitted in 1956 

because of uncertainties in interpretation by Courts in earlier cases: - 

“Explanation.— For the purposes (i.e., to determine where such sale or purchase takes 
place outside the State) of sub-clause (a), a sale or purchase shall be deemed to have taken place 
in the State in which the goods have actually been delivered as a direct result of such sale or 
purchase for the purpose of consumption in that State, notwithstanding the fact that under the 
general law relating to sale of goods the property in the goods has by reason of such sale or 
purchase passed in another State.” (matter in brackets italics and underlining added) 

An attempt by the GST Council would therefore prima facie have been a drafting challenge to 

link, in order to help the reform rely on the instrument of IGST chosen somehow as the pivot of 

such reform, the moments of time of the legal receipt of supplies of goods and/or services by the 

recipient with the places (“destinations”) in which such goods/services may be found in fact to be 

received in satisfaction of her/its preferences so that it can be ascertained if the place of supply and 

the location of the supplier are, or are not, in different sub-national territories. The result was 

understandably the use of the inherently vague phrase “shall be treated” in every sub-section of 

section 7 of the IGST Act, 2017 without reference to the fact of the exact moment of time when 

the recipient of supply did actually secure the value sought by her/it in sourcing the supply.  

It would indeed be difficult to identify the moment and situs of occurrence of every supply 

of service with reference to the law regulating contract or to specific performance in the manner 

the Law Commission could do in 1956 with reference to the law regulating the sale of goods. 
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Invariably, the moments at which a supplier and the corresponding recipient of supply comply 

with the requirements of GST law would differ. A first best proxy of the moment of time to be 

reckoned as the instant of receipt of any business-to-business supply by the recipient could for 

example, have been stipulated in law to rule out such differences but independent of references 

to sub-national territories. The law could require every market-participation-initiating-recipient 

of every business-to-business supply to have adequate funds in an escrow account in a bank jointly 

with the primary GST authority having the requisite territorial jurisdiction over her/its 

place/principal place of business. The recipient and supplier related to the supply may be bound 

by the private terms of the contract underlying the supply; and one supply or multiple supplies 

may take place under the terms of the same contract. Law may require that-  

(i) the recipient would have to upload her/its order for every supply destination-wise to register it 

and obtain a registration number from a central database managed by Reserve Bank of India (RBI);  

(ii) the recipient would have to cite the registration number and place her/its order on the supplier 

duly mandating the supplier to have the escrow account debited for the exact amount/amounts of 

GST/GSTs due when the supplier issues a supply voucher in the prescribed manner;  

(iii) the supplier would have to issue to the recipient the supply voucher in response to the order 

so numbered only after an endorsement is made by the bank at her/its end of having paid to the 

RBI for deposit in the respective Consolidated Fund(s), the amount/amounts of money(s) by way 

of GST/GSTs due as stated in the supply voucher;  

(iv) the same bank (linked by “core-banking” protocol) at the supplier’s end would have to pay, 

on the mandate exercised by the supplier, the amount/amounts of GST or GSTs due as stated in 

the supply voucher, to the RBI, get a transaction number from RBI confirming the deposit of the 

money(s) so deposited into the (respective) Consolidated Fund(s); make an endorsement of the 

transaction of payment of GST/GSTs on the supply voucher; and also communicate to the recipient 

and her/its primary GST authority the particulars of the supply vouched and the amount/amounts 

of the GST/GSTs deposited into the (respective) Consolidated Fund(s) and the transaction number 

corresponding to the registration number of the order sourcing the supply.  

The instant of the endorsement by the bank would then have to be the moment of a public act by 

the supplier to create and disseminate documentary evidence of the particulars of the supply by 

vouching such particulars (including the destination of supply) with due reference to the order of 

the recipient sourcing the supply, in a manner to be stipulated in law made by Parliament as 
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envisaged in Article 261(which could, subject to exemptions, stipulate a public act for every 

supplier vouching the particulars of business-to-consumer supplies also). Since the bank’s 

endorsement was based on the authority of the recipient of the supply, it would also represent the 

proxy moment the recipient secured the value, subject to law regulating contracts, sale of goods 

and specific performance, of the supply she/it sought. Reliance on the instrument of IGST as the 

pivot of the July 2017 reform cannot avoid a fuzzy mixture of economics (what is to be taxed?) 

with politics (who is to tax, the Union or the State?)45. 

Law would have to be made by Parliament to levy goods and service taxes on the supplies 

which take place in the course of import into India or export from India. These levies would be in 

addition to the duties of customs. The provisions enacted in the GST law can be much easier to 

comply with and to administer if in enforcing such law, if the Government of India-  

(a)ensures continuous collection of actionable commercial intelligence world-wide;  

(b)notifies publicly from time to time guidance cif and fob unit values46 of every well-specified 

good and service which are likely to prevail at every customs station for the tax authorities to 

consider in accounting for values of inventories of goods; for levying taxes on supplies made in 

the course of import; and in providing conditional rebates by zero-rating supplies made in the 

course of export (including supplies destined to export-processing zones and supplies of 

mementoes purchased in India in the prescribed manner and taken out of India in time by alien 

non-resident tourists);  

(c)stipulates that the supply vouchers refer to the legal codes enacted by Parliament for specifying 

goods and services supplied; and  

(d) oversees the digital governance of the verification of the facts vouched in the supply vouchers 

by identifying suspect transactions which relate to the flows in the cycles of the supply network47 

(which add zero net value), after decomposing the net-work flows into path and cycle flows.  

                                                        
45 Please see Sijbren Cnossen (2012) “Will a true GST ever come to India?”, accessible from 
http://www.ctrpfp.ac.in/Sijbren%20Cnossen.pdf 
46 It has been pointed out in Utsa Patnaik (1984) that during the colonial period when taxation without representation 
prevailed in India, there had been significant unfair transfer of wealth from colonial India to the metropolitan country 
since information as to the prices for goods which prevailed in international trade in convertible currency was not 
made public. 
47 To understand the idea of a “network” please see Chapter 3 of Rakesh Vohra’s “Mechanism Design: A Linear 
Programming Approach”. The exposition about the “decomposition” of the flow of the values of goods and/or services 
into “path” and “cycle” flows would be especially relevant for identifying suspect transactions enabling a subset of 
suppliers to falsely claim, or help others claim, “losses” or “business expenses” in computing their respective income 
tax liabilities or to vanish from the Market beyond the reach of the GST authorities. The flow of the values of goods 
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It is inevitable to conclude that instead of relying on the governance protocols of 

“apportionment of IGST” and “compensation”, further reform would have to rely on some other 

alternative. One way of further reform could be to aim at protecting the political interests of States 

in avoiding jeopardy to their fiscal outcomes, by the Constitution stipulating a “floor” rate of SGST 

linked to the CGST rate, below which no State may levy SGST on business-to-consumer (B2C) 

supplies to resident individuals. Article 286 would then have to be amended to restrict the 

legislative competences of States to levy SGST only on B2C supplies to resident individuals and 

subject to a floor rate of SGST as a multiple of (e.g., twice) the rate of CGST on B2C supplies to 

residents, below which SGST rate may not be specified. Only CGST would have to be leviable on 

business-to-business(B2B) supplies subject to input-CGST credit, and on all B2C supplies to 

resident and non-resident individuals, subject to conditional rebates. A procedural law which- 

(i) does not deny the legal validity within India of the territorial nexus principle in the exercise of 

legal authority provided in any State GST statute instead of seeking the mirage of supply which 

takes place “outside a State” by ignoring the territorial nexus principle;  

(ii) is applicable concurrently in common for the administration of, and compliance with, the 

central and state GST statutes in every State/Union Territory; and  

(iii) provides for a unique Authority to oversee the administration of, and compliance with, all 

central and state direct and indirect tax statutes and to provide advance rulings sought by potential 

market-participants to enable them to take their respective 0-1 decisions on market-participation,  

would help simplify administration and compliance.  
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