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Avoiding Profiteering if GST Rate Reduction is notified or Input GST Credit is received 
 

SYNOPSIS 
 

Section 171 of the Central Goods and Services Tax Act,2017 and corresponding section 
171 of every State /UT Goods and Services Tax Act,2017 stipulate that any reduction in rate of 
tax on any supply of goods or services or the benefit of input tax credit shall be “passed on” to 
the recipient by way of commensurate reduction in prices, thus avoiding “profiteering”. The same 
stipulation governs levy of Integrated Good and Services Tax (IGST) and the GST Compensation 
Cess. This paper examines issues in complying with and administering the stipulation against 
profiteering made in central and state GST statutes. 

 
1. SUPPLY, DECREASE OR REMISSION OF GST AND CONTRACT PRICE 

 
It is logical to assume that there is a contract underlying every “supply” of goods or of 

services or both made by a supplier, being one party to the contract, to the recipient of supply, 

being the other party. Such supply would be in response to every “order” placed by the latter 

sourcing the supply as per the terms voluntarily agreed to in the contract. In what follows, this 

paper limits consideration mainly to a sub-set of “supplies”, limited to supplies of goods only.  

The Sale of Goods Act,1930 defines “price” as meaning the money consideration for a sale 

of goods. Section 64A of the Sale of Goods Act, 1930, inserted in 1940, and further amended in 

1963, enacts a default provision relating to the contract price as under in case of any change in tax 

law consequences faced by the parties subsequent to the making of the contract: 
 

“64A. In contracts of sale, amount of increased or decreased taxes to be added or 
deducted.—(1) Unless a different intention appears from the terms of the contract, in the event 
of any tax of the nature described in sub-section (2) being imposed, increased, decreased or 
remitted in respect of any goods after the making of any contract for the sale or purchase of such 
goods without stipulation as to the payment of tax where tax was not chargeable at the time of the 
making of the contract, or for the sale or purchase of such goods tax-paid where tax was 
chargeable at that time,— 
(a) if such imposition or increase so takes effect that the tax or increased tax, as the case may be, 
or any part of such tax is paid or is payable, the seller may add so much to the contract price as 
will be equivalent to the amount paid or payable in respect of such tax or increase of tax, and he 
shall be entitled to be paid and to sue for and recover such addition; and  

(b) if such decrease or remission so takes effect that the decreased tax only, or no tax, as the case 
may be, is paid or is payable, the buyer may deduct so much from the contract price as will be 
equivalent to the decrease of tax or remitted tax, and he shall not be liable to pay, or be sued for, 
or in respect of, such deduction.  

(2) The provisions of sub-section (1) apply to the following taxes, namely: — 

(a) any duty of customs or excise on goods;  

(b) any tax on the sale or purchase of goods” (Italics added for emphasis) 
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Of the taxes referred to in subsection (2) of section 64A quoted above, central excises 

(levied on goods other than petroleum products, tobacco and tobacco products) and central and 

state taxes on sale or purchase of goods other than alcohol for human consumption have been 

“subsumed” in consequence of the July 2017 reform, in the levy of goods and services taxes 

(GSTs). While levy of goods and services taxes on petroleum products is expected to take effect 

only after the Goods and Services Tax Council (GST Council) makes a recommendation on the 

date of commencement of such levy, statutes for the levy of GSTs on supplies of goods other than 

petroleum products and alcohol for human consumption have commenced on the 1st July 2017. 

The expression “goods and services tax” (GST) is defined in clause (12A) of Article 366 
of the Constitution as amended in 2016, as under: 

 
‘(12A) “goods and services tax” means any tax on supply of goods, or services or both except 
taxes on the supply of the alcoholic liquor for human consumption’ (italics added for emphasis) 
 

The word “goods” used in the above definition is defined in clauses (12) of Article 366 and the 

word “services” used in the above definition is defined in clause (26A) of the same Article with 

reference to “goods”. However, in exercising its constituent power in accordance with Article 368, 

Parliament deliberately left the word “supply” (which crucially denotes the taxable event as 

defined above for the levy of any GST and is thus used in defining GST) undefined in the 

Constitution. This deliberate omission1 signals that in recommending, and in enacting GST 

statutes, the GST Council, Parliament and every State Legislature would have to construe the word 

“supply” as understood in common parlance by market participants whose rights inter-se are 

affected by the supply only in accordance with the law regulating contracts or sales of goods. 

Also, lawmaking would have to be within the constraint of the requirement to avoid any 

jeopardy to the fiscal interests of the States as envisaged by the President in recommending the 

Constitution (122nd Amendment) Bill in 2014 to amend the Constitution to secure those fiscal 

interests as stipulated in Article 274. Again, clause (1) of Article 246A provides for legislative 

competences for the Union as well as every State to levy some GSTs on a few sub-sets of taxable 

events with overlap, notwithstanding the repugnance provisions enacted in Article 254. Therefore, 

                                                
1 If the term “supply” had been defined in the Constitution with authority for Parliament to exclude from, or include 
in, the scope of the term specific transactions which may or may not be construed as supply in common parlance, it 
would have been necessary to amend Article 274 to safeguard the fiscal interests of the States in the same manner as 
is provided for the definition of the term “agricultural income”. The amendment of the Constitution in 2016 to enable 
the levy of goods and services taxes was made possible only after the President exercised his judgment as stipulated 
in Article 274 and recommended the moving of the Amendment Bill in 2014. 
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the Constitution as amended in 2016 does not empower Parliament or any other delegate to define 

the term “supply”, or to redefine the scope of that term from time to time, by enacting any other 

legal instrument. 

However, Parliament somehow enacted the following provision in section 7 of the Central 

Goods and Services Tax Act,2017 to help recognize a “supply” as the designated taxable event: 

 
“(1) For the purposes of this Act, the expression “supply” includes––  
(a) all forms of supply of goods or services or both such as sale, transfer, barter, exchange, licence, 
rental, lease or disposal made or agreed to be made for a consideration by a person in the course 
or furtherance of business;  
(b) import of services for a consideration whether or not in the course or furtherance of business; 
(c) the activities specified in Schedule I, made or agreed to be made without a consideration; and 
(d) the activities to be treated as supply of goods or supply of services as referred to in Schedule 
II.  
(2) Notwithstanding anything contained in sub-section (1), ––  
(a) activities or transactions specified in Schedule III2; or  
(b) such activities or transactions undertaken by the Central Government, a State Government or 
any local authority in which they are engaged as public authorities, as may be notified by the 
Government on the recommendations of the Council, shall be treated neither as a supply of goods 
nor a supply of services.  
(3) Subject to the provisions of sub-sections (1) and (2), the Government may, on the 
recommendations of the Council, specify, by notification, the transactions that are to be treated 
as—  
(a) a supply of goods and not as a supply of services; or  
(b) a supply of services and not as a supply of goods.” (italics added for emphasis) 
 

Again, somehow every State Legislature has also enacted an identical provision in the respective 

State Goods and Services Tax Act,2017 (hereafter “SGST Act”). Such simultaneous lawmaking 

by the Union and every State to enact identical provisions could not be avoided since the reform 

of July 2017, though it could have done so, somehow did not envisage an amendment of the 

Concurrent List in the VII Schedule  so as to provide for concurrent legislative competences to the 

Union and every State to make law regulating the procedure3 for the administration of, and 

compliance with, the central and state GST statutes enacted as provided in Article 246A. 

                                                
2 The provisions made in the Schedules I, II and III referred to may be accessed from http://gstcouncil.gov.in/meetings. 
Schedule I lists activities relating to supplies without consideration. Even though supply of goods and supply of 
services are to be equally subject to levy of GST/GSTs, Schedule II distinguishes activities respectively as supply of 
goods and supply of services presumably to guide in ascertaining the classification code applicable. Schedule III lists 
activities which are to be treated neither as supply of goods nor as supply of services for purposes of levy of any GST. 
To the extent the provisions enacted in section 7 of the CGST Act, 2017 and the Schedules referred to therein lead, in 
case of any given event, to a meaning of the expression “supply” other than the meaning in common parlance, the 
enactment would not be “subject to the Constitution” as stipulated in Article 245. 
3 It is important to note that civil procedure and criminal procedure are listed in the Concurrent List. 
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By the aforesaid definition, “supply” includes sale of goods. This is also consistent with 

the concept of supply of goods as understood in common parlance, which would treat transfer of 

property rights in the goods from the supplier to the recipient as “supply”. It follows that every 

goods and services tax, [viz., central goods and services tax (CGST), integrated goods and services 

tax (IGST), goods and services (compensation to states) cess (GST Compensation cess), every 

state goods and services tax (SGST) and union territory (UT) goods and services tax (UTGST) 

applicable in every UT] would count as a “tax on the sale of goods” as referred to in sub-section 

(2) of section 64A of the Sale of Goods Act,1930 for purposes of the provision regulating “contract 

price” enacted by Parliament in sub-section (1) of that section. 

Section 171 of the Central Goods and Services Tax Act,2017 enacted by Parliament (and 

section 171 of every State Goods and Services Tax Act,2017 enacted by the respective State 

Legislature somehow empowering the Central Government) however provide, without reference 

to the terms of the underlying contract, as under: - 

 
“(1) Any reduction in rate of tax on any supply of goods or services or the benefit of input tax 
credit shall be passed on to the recipient by way of commensurate reduction in prices.  
(2) The Central Government may, on recommendations of the Council, by notification, constitute 
an Authority, or empower an existing Authority constituted under any law for the time being in 
force, to examine whether input tax credits availed by any registered person or the reduction in 
the tax rate have actually resulted in a commensurate reduction in the price of the goods or 
services or both supplied by him.  
(3) The Authority referred to in sub-section (2) shall exercise such powers and discharge such 
functions as may be prescribed4.” 

 
It is very significant, for understanding the ensuing discussions in this paper, to note that the phrase 

“unless a different intention appears from the terms of the contract” which occurs in section 64A 

of the Sale of Goods Act,1930 does not occur in the foregoing provision. 

The main concern of this paper is the manner of complying with the stipulation made in 

sub-section (1) of section 171 of the Central Goods and Services Tax Act,2017 by computing the 

contract price for the related supply of goods for purposes of avoiding “profiteering” by “passing 

on” to the recipient, the commensurate reduction in such price. In view of the exemption from the 

levy of goods and services tax envisaged in sub-clause (d) of clause (4) of Article 279A, the 

concern does not relate5 to the numerous suppliers who, being found below the “threshold” 

                                                
4 The powers and functions referred to are prescribed in Chapter XV of the Central GST Rules, 2017. 
5 Unless tax is payable on behalf of such suppliers on “reverse charge” basis [see clause (98) of section 2 CGST Act] 
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referred to in that sub-clause, are not “registered” under the relevant GST statute/statutes and to 

the consumer-recipients who source supplies from them. The rest of the paper proceeds thus: 

Section 2 analyses the constitutional validity of the provisions enacted in section 171 quoted above. 

Section 3 examines the vires of the delegated legislation made as stipulated in sub-section (3) of 

section 171. Section 4 discusses the issues involved in relating the moment of supply to the 

destination of supply and in complying with the anti-profiteering stipulation made in sub-section 

(1) of section 171 above, when the goods supplied are packaged commodities. Section 5 concludes 

with suggestions for further reform. 

 
2.  THE CONSTITUTIONAL NORM OF HARMONY AND AVOIDANCE OF PROFITEERING 

 
It is legitimate to expect6 that the central and state statutes for the levy of various GSTs 

have been enacted by the respective Legislatures in pursuance of specific recommendations made 

by the Goods and Services Tax Council (GST Council) on every “model” GST statute. The 

mandate of the GST Council is specified in clause (4), (5) and (6) of Article 279A inserted in the 

Constitution by amendment in 2016. The mandate reads as under: 

 
“(4) The Goods and Services Tax Council shall make recommendations to the Union and the 
States on— 
(a) the taxes, cesses and surcharges levied by the Union, the States and the local bodies which 
may be subsumed in the goods and services tax; 
(b) the goods and services that may be subjected to, or exempted from the goods and services tax; 
(c) model Goods and Services Tax Laws, principles of levy, apportionment of Goods and Services 
Tax levied on supplies in the course of inter-State trade or commerce under article 269A and the 
principles that govern the place of supply; 
(d) the threshold limit of turnover below which goods and services may be exempted from goods 
and services tax; 
(e) the rates including floor rates with bands of goods and services tax; 
(f) any special rate or rates for a specified period, to raise additional resources during any natural 
calamity or disaster; 
(g) special provision with respect to the States of Arunachal Pradesh, Assam, Jammu and 
Kashmir, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal Pradesh and 
Uttarakhand; and 
(h) any other matter relating to the goods and services tax, as the Council may decide. 
(5) The Goods and Services Tax Council shall recommend the date on which the goods and 
services tax be levied on petroleum crude, high speed diesel, motor spirit (commonly known as 
petrol), natural gas and aviation turbine fuel. 
(6) While discharging the functions conferred by this article, the Goods and Services Tax Council 
shall be guided by the need for a harmonised structure of goods and services tax and for the 

                                                
6 There is however no formal reference to any specific recommendation of the GST Council in the preamble or 
elsewhere in the notification of any of the central and state statutes enacted to levy a goods and services tax. 
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development of a harmonised national market for goods and services.” (Italics and/or underlining 
added for emphasis) 
 

To begin with, let us consider the implications of the norm of harmony stipulated in the 

foregoing clause (6) of Article 279A. A Union-States Council may be lawfully established by 

invoking Article 263 enacted in Chapter II of Part XI, if such establishment would serve the public 

interests, in order to make recommendations for the legislative and administrative “coordination” 

of policy and action focused on a pre-determined “subject” of social relevance (e.g., the subject 

“incentivizing market-participation”). Every Union-States Council would be a creature of the 

Union and cannot make its own rules of procedure. Its recommendations would be treaty-like in 

the sense that they would be based on credible political commitments made on behalf of the Union 

and every State in seeking to serve the public interests in common by coordinating policy and 

action. Depending on the chosen “subject” of coordination, those recommendations would imply 

broad constraints on lawmaking and may relate to one or more of the specific “matters” of 

legislative competence of the Union and of the States referred to in Chapter I of Part XI. Within 

the recommended constraints, Parliament and every State Legislature would be able to act 

creatively and make laws autonomously7. Hence the adjective “lawful” is used in drafting Article 

263.  

On the other hand, the GST Council is a constitutional entity empowered to make its own 

rules of procedure8. The mandate of the GST Council is however strictly limited to one9 matter10 

of legislative competence (i.e., levy of GST) specified in Article 246A in Chapter I of Part XI and 

without formal reference to any broader “subject” of social relevance11 to be focused on by the 

                                                
7 In case of tax law, autonomy of a Legislature enables the Legislature to keep in view the need to manage the budget 
and to comply with the norms if any stipulated in the law regulating fiscal responsibility in maintaining budget 
balance. Substantively, this enables the Legislature to specify tax rates without having to seek recommendations from 
another constitutional authority which transcends the Union and every State. 
8 See, “Procedure of Goods and Services Tax Council” accessible from https://business-of-government.com/156-2/ 
9 Even though multiple statutes for the levy of various forms of goods and services tax may be enacted by invoking 
the legislative competences provided in Article 246A subject to the constraints enacted in Article 286, all the 
enactments are expected to form ONE harmonious structure and to provide for avoidance of every impediment 
constraining the rules of the game of market participation, in securing ONE well-integrated market throughout the 
nation, as per the constitutional guidance in clause (6) of Article 279A. Compliance with the guidance is expected to 
help State Policy evolve as a public policy of “ONE NATION; ONE TAX; ONE MARKET” in due course. 
10 In a Union of States, “matters” (of legislative competence) referred to in Chapter I of Part XI and “subjects” of 
social relevance implied in Article 263 enacted in Chapter II of the same Part of the Constitution, intersect. 
11 In sub-clause (4) of Article 279A there is reference to the subject “apportionment of Goods and Services Tax levied 
on supplies in the course of inter-State trade or commerce under article 269A”, but this is not a subject of social 
relevance, since it is logical to assume that every market participant would be indifferent  as to whether the Union or 
any State collects moneys paid by her/it by way of GST as part of the consideration for the supply sourced by her/it. 
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Union and the States in serving the public interests in common. The recommendations of the GST 

Council would have to be subject to the constitutional guidance of the development of a (i.e., ONE) 

harmonized national market for goods and services and the need for a (i.e., ONE) harmonized 

structure of goods and services tax stipulated in clause (6) of Article 279A. The norm of harmony 

implies that the recommendations of the GST Council on GST lawmaking would have to- 

(a) be subject not only to the provisions of the Constitution as stipulated in Article 245, but also to 

the provisions enacted as law by every competent Legislature autonomously on any other matter 

of legislative competence beyond its mandate, including the matters specified in Entries 7 (relating 

inter alia to contracts underlying supplies of goods and/or services), 33A (relating inter alia to 

supply of packaged commodities) and 34 (relating inter alia to legal control on prices) in the 

Concurrent List of VII Schedule; and 

(b) avoid dis-incentivizing market-participation by recommending any substantive and/or 

procedural requirement for compliance and/or administration which restricts nation-wide 

prevalence of uniform rules of the game which would regulate market participation, thus resulting 

in avoidable incentive and participation constraints12, including virtual constraints. 

In other words, the recommendations of the GST Council would have to avoid creating any 

disharmony in the rule of law and in the rules of the game13 of participation in a nation-wide market 

which would have to function in an economy “open” to international trade and commerce. Most 

importantly, since competent Legislatures making law on matters other than levy of GST would 

have sought to serve the public interests by applying the principles14 stipulated in Article 37 of the 

                                                
12 More insights are available from the book “The Theory of Incentives” by Laffont and Martimort, who develop “the 
Principal-Agent Model” dealing with transfers (of moneys) as functions of “rent-extraction” subject to incentive and 
participation constraints in various contexts. It is important to note that market participation is not initiated by a 
supplier issuing a tax invoice. It is initiated by the potential recipient of the supply as the “principal”, who is 
incentivized to acquire value by making a “proposal” committing to pay the monetary consideration as agreed upon 
(in private in prior negotiations or in response to invitations for proposals at stated prices). In response, the potential 
supplier, being incentivized to make a profit, signifies “assent” to the proposal and commits, as the “agent” of the 
recipient, to perform in accordance with the terms of the contract. While “prices” are “discovered” by the institution 
of ‘the Market’ from time to time by balancing demand for and supply of specific “commodities”, the concept of 
“value” of the actions of the market participants relative to a price system is explained by Gerard Debreu in his well-
known book “Theory of Value” (1959) on page 33. Debreu also explains the idea of “commodity” with reference to 
“goods” and “services” in Chapter 2 of his book, as part of the dual concepts of commodity and price. 
13 Lawmaking redesigns economic mechanisms which specify the rules of the game of market participation for the 
economic actors including consumers, producers, professional service providers and exporters.  
14 The principles are referred to in Part IV of the Constitution as “Directive Principles of State Policy” which the 
institution of ‘the State’ (as defined in Articles 12 and 36), in which every public authority is embedded, is required 
to apply in lawmaking. Article 37 stipulates: “The provisions contained in this Part (i.e., Part IV) shall not be 
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Constitution, the norm of harmony would imply that the recommendations of the GST Council 

relating to the levy of GST would be lawful only if they apply the same principles. 

Next, the support to State policy provided by the enactment of sub-section (1) of section 

171 of the Central Goods and Services Tax Act,2017 (hereafter, “CGST Act”) referred to in 

section1 of this paper would have to be considered. Prior to 1st July 2017, “cascading” of the 

incidence of the subsumed central and state pre-GST taxes on the money consideration payable 

for sale of goods was avoided-  

(a) by providing input cenvat credit in computing cenvat payable out of cenvat due;  

(b) by suspending ‘origin’ state tax payable on sale of goods, on the production of a declaration or 

certificate of the other party/consignee in one (or two) of applicable statutory forms prescribed in 

accordance with the Central Sales Tax Act.1956 subject to payment of applicable “central” sales 

tax (not more than once and subject to a ceiling) and to restrictions on computing “turnover”15; 

and  

(c) by the ‘destination’ States collecting state sales taxes on a “value-added” basis by providing 

credit of the respective state sales tax paid on purchases in computing state sales tax due on sales. 

The July 2017 reform, by mimicking the 1956 reform, retained the classification of “supplies” as 

“inter-state” and “intra-state” with reference to sub-national territories for purposes of compliance 

with the new Article 246A. It designed an innovative legal instrument designated “Integrated 

Goods and Services Tax” (IGST) which is relied on as the pivot of the reform. Such reliance is 

expected to enable suppliers participating in market transactions to avail input GST credits in 

computing the applicable GST/GSTs payable, out of the applicable GST/GSTs due, “seamlessly” 

(i.e., even in respect of supplies originating beyond the sub-national territory of any given State or 

destined to be received beyond such territory and across the Union-States political divide in 

administration, as long as CGST receipts and SGST receipts are kept separate for purposes of 

accountability respectively at the Union and at State levels as stipulated in Article 266). 

Such seamless transmission in every value-chain, of input GST credits to avoid cascading 

of the incidence of GSTs in the amounts of money consideration payable by registered suppliers 

                                                
enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the 
country and it shall be the duty of the State to apply these principles in making laws”. (matter in italics added) 
15 See, sections 8 and 8A of the Central Sales Tax Act,1956 



K. Sethuraman 14th January 2020 
 

10 

and others for the supplies sourced by them, has however been restricted16 by legal threshold 

requirements within the nation to a sub-set of suppliers who are “registered”, leaving out large 

numbers of other suppliers transacting in a nation-wide market in serving the community of Indian 

nationals. Reliance on the declarations/certificates of recipients-cum-subsequent-suppliers to be 

recorded on statutory forms in the manner prescribed in accordance with the Central Sales Tax 

Act,1956 has been avoided in order to enable suppliers to carry on their businesses without having 

to seek and obtain forms by being physically present before the primary GST authorities. Instead, 

the transmission of input GST credits is made subject to digital governance which relies on 

algorithmic control by a common portal managed by Goods and Services Tax Network (GSTN)17. 

In order to examine if the provisions made in section 171 of the CGST Act have been 

enacted subject to the Constitution as stipulated in Article 245, it is necessary to examine if the 

recommendations of the GST Council on enacting those provisions as made to the Union and the 

States comply with the norm of harmony stipulated in clause (6) of Article 279A. Such 

examination may relate to the supply of goods which may or may not be packaged commodities. 

While there are some additional issues when the goods supplied are packaged commodities, it is 

at once evident from a reading of the provisions - 

(a) enacted in section 171 of the CGST Act; 

(b) made in Rules 127,128,129,133, 135 and the “explanation” given at the end of Chapter XV of 

the CGST Rules,2017 (hereafter “CGST Rules”); and  

(c) included in the legal instrument18 titled “National Anti-Profiteering Authority under the Goods 

& Services Tax Methodology and Procedure, 2018” made by the National Anti-profiteering 

Authority by invoking Rule 126 of the CGST Rules,  

that they do not explicitly refer to any contract underlying the supplies referred to therein. Section 

171 of the CGST Act refers to “price”, a term not defined in that Act. As such the term “price’ 

                                                
16 Thus, there is a diversity of markets (one market for registered suppliers and many other markets for other market-
participants including unregistered suppliers on whose behalf GST is payable by “reverse charge”), in spite of the 
constitutional guidance in Article 279A to develop ONE harmonized national market for supply of goods and services. 
17 It is unclear as to why the system of allowing credit of state sales tax ACTUALLY paid by the buyer from her/its 
OWN funds as part of the money consideration for the purchase, in computing state sales tax payable out of such tax 
due on subsequent sales (which system successfully prevailed in state revenue production from 2005 to 2017) was not 
adopted. Please also see, “Can Goods and Services Tax Network coopted by ‘the State’ help secure and protect a 
“just” social order?”, accessible from https://business-of-government.com/can-goods-and-services-tax-network-
coopted-by-the-state-help-secure-and-protect-a-just-social-order/ 
18 Accessible from http://www.naa.gov.in/docs/procedure%20_methodology_18.pdf 
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used in that section would have to relate to the contract price (voluntarily agreed to by the supplier 

concerned and every recipient to whom supply of goods was made) as defined in the Sale of Goods 

Act,1930. 

Moreover, in case of supplies which are sales of goods, property rights in the goods will 

pass from the supplier to the recipient in accordance with the provisions enacted by Parliament in 

the Sale of Goods Act,1930 and the time of supply in every case would have to be determined as 

stipulated in that Act. However, elaborate provisions enacted in section 12 of the CGST Act make 

stipulations without reference to the time of passing of the property in the goods to the recipient 

as stipulated in the Sale of Goods Act,1930. In addition, section 14 of the CGST Act provides as 

under in case of change in the rate of levy of CGST: - 

 
“Notwithstanding anything contained in section 12 or section 13, the time of supply, where there 
is a change in the rate of tax in respect of goods or services or both, shall be determined in the 
following manner, namely: ––  
(a) in case the goods or services or both have been supplied before the change in rate of tax, ––  
(i) where the invoice for the same has been issued and the payment is also received after the 
change in rate of tax, the time of supply shall be the date of receipt of payment or the date of issue 
of invoice, whichever is earlier; or  
(ii) where the invoice has been issued prior to the change in rate of tax but payment is received 
after the change in rate of tax, the time of supply shall be the date of issue of invoice; or  
(iii) where the payment has been received before the change in rate of tax, but the invoice for the 
same is issued after the change in rate of tax, the time of supply shall be the date of receipt of 
payment;  
(b) in case the goods or services or both have been supplied after the change in rate of tax, 
(i) where the payment is received after the change in rate of tax but the invoice has been issued 
prior to the change in rate of tax, the time of supply shall be the date of receipt of payment; or  
(ii) where the invoice has been issued and payment is received before the change in rate of tax, 
the time of supply shall be the date of receipt of payment or date of issue of invoice, whichever 
is earlier; or  
(iii) where the invoice has been issued after the change in rate of tax but the payment is received 
before the change in rate of tax, the time of supply shall be the date of issue of invoice:  
Provided that the date of receipt of payment shall be the date of credit in the bank account if such 
credit in the bank account is after four working days from the date of change in the rate of tax. 
Explanation. –– For the purposes of this section, “the date of receipt of payment” shall be the date 
on which the payment is entered in the books of account of the supplier or the date on which the 
payment is credited to his bank account, whichever is earlier.” (italics and underlining added for 
emphasis) 
 

The phrases “have been supplied before the change in the rate of tax” and “have been 

supplied after the change in the rate of tax” occurring respectively in clauses (a) and (b) in the 

above provision cannot but relate to the unique moment of supply during the governance of an 

underlying contract in accordance with the law regulating contracts, sale of goods, specific 
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performance etc. The above provision makes a fuzzy stipulation of the manner, presumably for 

purposes of governance of the levy and collection of GST without any cascading of incidence on 

money consideration for supplies made downstream , of determining a unique time of supply with 

reference to the different moments of the specific, but separate, acts of the parties to the contract 

such as payment (towards the money consideration agreed to in the contract) by the recipient, and 

issue of invoice [i.e., “tax invoice” as stipulated in subsection (1) of section 31 of the CGST Act] 

by the supplier. It is at once evident that the GST Council omitted to comply with the constitutional 

norm of harmony in recommending model GST statutes, since the above provision has the effect 

of non-compliance, in making such recommendations, with the Sale of Goods Act,1930, according 

to which the time of supply of goods is the moment when the property rights in the goods are 

transferred from the supplier to the recipient of the supply, whatever may be the time of payment 

of consideration or the time of issue of tax invoice. As such, compliance of the enactment of section 

171 of the CGST Act (and similar sections in SGST Acts and UTGST Act) with Article 245 is in 

doubt, at any rate when the supplies in question are sales of goods. This adversely impacts the 

constitutional validity of the anti-profiteering provisions enacted in the GST statutes.  

Even if the provisions enacted in section 14 of the CGST Act and in similar sections in the 

UTGST Act and every SGST Act are somehow taken as good law without reference to the Sale of 

Goods Act,193019, it would be necessary to analyze it further, since change of rate of tax (i.e., 

CGST/SGST/UTGST/IGST) may be either a decrease in rate or an increase in rate. A decrease in 

the rate of the applicable GST/GSTs would make the supplier liable to comply with sub-section 

(1) of section 171 of the CGST Act (and similar provisions in the applicable SGST Act or UTGST 

Act or IGST Act) and “pass on” commensurate price reduction to recipients with whom she/it 

transacted downstream. On the other hand, an increase in the rate of CGST (and therefore of IGST, 

SGST, and UTGST) would make the supplier eligible for more input GST credits for the supply 

of the relevant inputs to her/it as a result of transactions upstream. On receipt of such additional 

input GST credits, the supplier would be liable to comply with sub-section (1) of section 171 of 

the CGST Act (and similar provisions in the applicable SGST Act or UTGST Act or IGST Act), 

                                                
19 For example, by arguing that sub-section (2) of section 64A of the Sale of Goods Act,1930 does not refer specifically 
to any goods and services tax as such; or that the legislative competences of the Union and every State provided in 
Article 246A is “notwithstanding” anything contained in Article 246 (and consequently in the Concurrent List), by 
omitting to read “and 254”, where the word “and” is a conjunctive “and” (indicative of overlap of legislative 
competences without any repugnance); and is not to be read as disjunctive “or”.  
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and in compliance, presumably by applying some norms (e.g., Standard Input Output Norms to be 

made applicable in the relevant trade/industry), compute and “pass on” commensurate price 

reduction for her/its output to recipients with whom she/it transacted downstream.  

Since the law relating to sale of goods envisages the determination of contract price by 

voluntary agreement between the seller-supplier and the buyer-recipient, it follows that a price 

reduction consequent to GST rate change would not be “commensurate” unless the contracting 

parties agree on the post-GST-rate-change price. Also, unless there is/are subsequent agreement 

/agreements between the parties, the agreed price would continue till the next GST rate change 

which would need to be complied with. Further, when the commensurate price reduction so 

“passed on” is received by the recipient-cum-subsequent-supplier, it would have to count as input 

GST credit which would have to be subject once again to compliance with sub-section (1) of 

section 171 of the CGST Act (and other applicable GST statutes) if such recipient-cum-

subsequent-supplier of goods on which there is rate reduction happens to be registered or be a 

supplier on whose behalf GST is required to be paid on “reverse charge” basis. 
 

3. COMPLIANCE AND ADMINISTRATION: METHOD OF COMPUTATION AND PROCEDURE FOR 
PASSING ON PRICE REDUCTION 

 
Even assuming that section 171 of the CGST Act is constitutionally valid, the enactment 

in sub-section (1) of section 171 of the CGST Act cannot be penal law. It would have to be part of 

tax law. The law, if valid, would therefore have to provide for every registered supplier- and every 

other supplier on whose behalf GST is paid on “reverse charge” basis- who would be required to 

comply, to compute and to pass on the requisite price reduction to her/its customers for a well-

defined period of time as soon as a rate change is notified. Simultaneously, it would have to provide 

guidance to the tax administrators to monitor and ensure compliance by every such supplier. At 

any rate income transfer caused by “passing on” of the commensurate reduction in price would 

have to be accounted for by the transferee. Most importantly, it would have to be the responsibility 

of-  

(a) every GST authority with primary territorial jurisdiction over the place or the principal place 

of business of every relevant registered (or ‘reverse charge’) supplier within its jurisdiction to 

ensure compliance with the anti-profiteering provision enacted in sub-section (1) of section 171 of 

the CGST Act and other GST statutes; and  
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(b) every income tax authority with relevant primary jurisdiction to oversee that the moneys 

“passed on” to every recipient-assessee within its jurisdiction (excluding moneys deposited in the 

central or state Consumer Welfare Funds) are accounted for in her/its books and reflected in her/its 

income tax returns. 

Instead, sub-section (2) of section 171 of the CGST Act provides for a National Anti-

profiteering Authority whose powers and functions are to be prescribed by the Government of 

India as stipulated in sub-section (3) of that section. Rule 126 of the CGST Rules however simply 

provides as under, without any statutory guidance as to (i) identifying cases of non-compliance 

nation-wide with or without relying on actionable intelligence and/or evidence provided by the 

common portal20, (ii) the methodology of computing commensurate reduction in the unit prices of 

the relevant goods, and (iii) the manner of determining the period for which the reduced prices 

would have to continue to be valid irrespective of the periods of currency of the contracts under 

execution on the date of rate change or of the date/dates of receipt of additional input GST credit:  
“126. Power to determine the methodology and procedure. - The Authority may determine the 
methodology and procedure for determination as to whether the reduction in the rate of tax on the 
supply of goods or services or the benefit of input tax credit has been passed on by the registered 
person to the recipient by way of commensurate reduction in prices.” 

 
The rules do not provide for any guidance to regulate the function, if any, to be discharged by 

every primary GST authority in identifying cases of suppliers within its jurisdiction who prima 

facie have not complied with the requirement stipulated in sub-section (1) of section 171 of the 

CGST Act. A document21 titled,  

“National Anti-Profiteering Authority under the Goods & Services Tax (here-in-after 

referred to as the Authority) Methodology and Procedure, 2018”, 

accessible from http://www.naa.gov.in/docs/procedure%20_methodology_18.pdf also does not 

provide any guidance on the -  

(a) methodology of computing commensurate reduction in prices for purposes of ensuring 

compliance with sub-section (1) of section 171 of the CGST Act; and  

(b) manner of determining the period of time during which such reduction in prices would have to 

continue to be valid irrespective of the contracts under execution.  

                                                
20 Notified in accordance with section 146 of the CGST Act. 
21 It is unclear if even this document is notified in the Official Gazette for the information of the public. 
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Such guidance would have enabled suppliers to comply with the stipulation to pass on price 

reduction and for primary GST authorities or any other GST authorities to identify and investigate 

cases identifiable prima facie as cases of non-compliance. 

The rules made in Chapter XV of the CGST Rules regulate the procedure of enforcing the 

anti-profiteering stipulations made in section 171 of the CGST Act. From rule 128 it is evident 

that investigations into cases of non-compliance with the anti-profiteering provision are initiated 

by either the “Commissioner” (who may presumably rely on primary and post-primary GST 

authorities reporting to him), or an “interested party”22 by making an “application”. Except for the 

facts that the investigation into the application (by Director-General Anti-profiteering) and 

subsequent procedure in the special hierarchy of authorities (before the Standing Committee and 

a Screening Committee) are provided for, the procedure which the National Anti-profiteering 

Authority is required to follow mimics the procedure regulating the proceedings in a criminal court 

in a complaint case filed before it, but without the reported non-compliance being classified by 

any defined criterion as “cognizable” or “non-cognizable” by the investigating authorities. It would 

appear as if the role of the investigating police hierarchy envisaged in the Criminal Procedure 

Code,1973 is assigned to the authorities designated “Director-General Anti-profiteering”, 

“Screening Committees” and “Standing Committee”, and the role of the Magistrate in the Code is 

assigned to the “National Anti-profiteering Authority”. 

The logical implication is that sub-section (1) of section 171 of the CGST Act enacts a 

penal provision which defines an offence against tax law in disharmony with the provisions made 

in-  

(a)the non-GST law made by Parliament and State Legislatures concurrently, regulating the 

governance of contracts, sale of goods and specific performance; and  

(b) the non-GST procedural law enacted concurrently in the Code of Civil Procedure 1908 and the 

Code of Criminal Procedure, 1973 (which provide inter alia for relief in suits if any filed in 

accordance with section 64A of the sale of Goods Act,1930, and for relief23 against grievances if 

any against the decisions taken in the trials before the original tribunals). 

                                                
22 which includes any person (e.g., a business rival, or a disgruntled past employee of the supplier or a bona fide 
consumer other than a supplier and recipient of supply legally related to a given contract) with a grievance that the 
price reduction has not been passed on in some specific case/cases 
23 CGST Act does not provide for any appeal against any decision of the National Anti-profiteering Authority. 
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The provisions enacted in GST law are however required by the Constitution to be in harmony 

with the provisions referred to in (a) and (b) above. Also, acting within its mandate, the GST 

Council could not have made any recommendation to the Union and every State on the matter 

“Price control” listed as Entry 34 in the Concurrent List.  

At any rate, it is inevitable to conclude that the State policy overlooks the need to make 

law to enable every registered supplier to comply with the requirement of “passing on” the 

commensurate price reduction and issue revised tax invoices24 in case the date of issue of the 

relevant tax invoice in accordance with the contract mutually agreed to by the supplier and the 

recipient happens to precede-(a) the date of legal effect of GST rate change which is notified 

without reference to the terms of any legally valid contract under execution on that date; or (b) the 

date/dates on which the supplier receives increased input GST credits passed on by her/its input 

suppliers of goods and/or services. It is legitimate to expect that the supplier liable to pay 

GST/GSTs would issue tax invoice by applying the legally notified rate/rates only if such invoice 

is issued after the notification of the change in rate/rates; and that if there is adequate guidance25 

in law to compute the proportions of increased input GST credits to be passed on to the recipients 

of the related output supplies, the supplier would be able to issue revised tax vouchers in which 

the price-deduction is passed on to every recipient of the relevant output supply in which the inputs 

in question have been used to add value. 

 
4.“REMOVAL”, “SUPPLY” AND THE CASE OF SUPPLY OF PACKAGED COMMODITIES 

 
Limiting consideration to supply of goods only, from the provisions enacted in the CGST 

Act it may be seen that State Policy conceives of CGST as a levy by way of “excise” on the value26 

of the supply of goods which would accrue to the Union; and that the levy would be subject to 

assignment in part to the States, after considering the recommendations of Finance Commission, 

as provided in clause (1A) of Article 270. The stipulation made in sub-section (1) of section 31 of 

                                                
24 As provided in the “Explanation” below section 31 of the CGST Act 
25 Such guidance would have to specify the applicable Standard Input Output Norms for various input goods and/or 
services used in adding values to the goods supplied as outputs, so that the price-deductions to be passed on to every 
customer can be computed 
26 Ideally, whatever may be the terms of any given contract, the “price” discovered from time to time by the institution 
of ‘the Market’ by balancing the demand for, and supply of, specific goods and specific services (compatible with the 
cif and fob values which prevail at various customs stations in case the Market functions in an economy open to 
international trade and commerce) would be the principal determinant of value for purposes of levy of tax. 
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the CGST Act provides for the creation of documentary evidence27 for credit of payment of CGST 

at the time of removal of the goods either by movement (from an origin to a destination) or by 

delivery (at an origin). This corresponds to the following provision regulating the pre-GST central 

excise duty made in sub-rule (1) of rule 4 of the Central Excise Rules, 2017 (effective 1st July 

2017) for purposes of Central Excise Act,1944 as under: 

 
“No excisable goods shall be removed from a factory or a warehouse except under an invoice signed by the 
owner of the factory or his authorised agent and in the case of cigarettes, each such invoice shall also be 
countersigned by the Inspector of Central Excise or the Superintendent of Central Excise before the 
cigarettes are removed from the factory” 
 

The same position holds for the levy of other GSTs, including SGST. It is thus evident that-  

(a) the taxable event as envisaged in clause (12A) of Article 366 of the Constitution is “supply” 

(of goods or services or both) which relates the moment of supply to the destination of the supply 

(where28, in case of supply of goods, those goods would be, when the property rights in the goods 

legally pass from the supplier to the recipient who sourced the supply29); but,  

(b) for administrative convenience, the moment of collection of GST/GSTs due as part of the 

“price” (i.e., the amount of money consideration) for the supply, is specified in section 31 of the 

CGST Act (and similar provisions in other GST statutes) as the moment of the event christened 

“removal” (as in the pre-GST central excise law) which relates the moment of supply to the origin 

of supply without reference to the moment of supply recognized in common parlance as the 

moment at which the property right in the goods passes legally from the supplier to the recipient. 

In case the goods sourced by the recipient are “packaged commodities”, the pre-GST 

provisions enacted in section 4A of the Central Excise Act,1944 envisaged the determination of 

                                                
27 Since for taxable suppliers, the origin of supply would not generally be the “place of supply” referred to in Article 
269A, the evidence may be thought of as evidence of credit of payment of applicable GST/GSTs “deducted at source”, 
to be adjusted at the destination (i.e., place of supply) eventually. 
28 Relating the moment of supply to the destination of supply is the most crucial aspect of the July 2017 reform. 
The location of the destination in a State/UT determines the share of that State/UT in the apportionment of revenue 
realized by levy of an “integrated” GST without any jeopardy to its fiscal interests as protected in Article 274. The 
destination is referred to as the “place of supply” in Article 269A which provides for the “apportionment” of the 
revenues realized by the levy of IGST between the Union and every “destination” State. It would be on the basis of 
the recommendation of the GST Council awarding, after review of actual collections, equitable Union-State 
apportionment ratios from time to time (E.g., for every quarter) so as to ensure that the States do not lose out because 
of the reform. Such apportionment would enable the Finance Commission to finalize its recommendations for 
“assignment”, in accordance with clause (1B) of Article 270, of the IGST revenues as apportioned to the Union. 
29 For more discussions on “when” and “where”, please see Sethuraman, “Levy of Goods and Services Tax: When 
and Where of Taxable Events” accessible from: https://business-of-government.com/rev-1levy-of-goods-and-
services-taxwhen-and-where-of-taxable-events/ 
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“value” with reference to “retail sale price30” stipulated on the package in compliance with rule 4 

of the Legal Metrology (Packaged Commodities) Rules, 2011. The determination involved 

allowing for “abatement” notified as stipulated in sub-section (2) of section 4A of the Central 

Excise Act,1944. On the other hand, subject to fine-tuning, section 15 of the CGST Act provides, 

without any reference to abatement, in sub-section (1) that, “the value of a supply of goods…. 

shall be the transaction value, which is the price actually paid or payable for the said supply of 

goods… where the supplier and the recipient of the supply are not related and the price is the sole 

consideration for the supply”. 

The institution of ‘the Market’ discovers from time to time, prices for commodities by 

balancing supply and demand for specific commodities. As observed by Debreu, the identities of 

commodities are recognized as differentiable31 in cases of packages of different sizes, though 

containing the same “goods”. On the other hand, the rates of levy of GSTs are specified by the 

State Policy goods-wise and not package-wise. When a rate change is notified therefore, there is 

likely to be a practical need to compute price reduction applicable package-wise, since the supplier 

is likely to keep records of stocks of her/its inventories package-wise (referred to in the trade 

terminology as “stock-keeping units” or SKUs) and the transaction values may vary according to 

package sizes. Guidance in law would have to be provided both for compliance with, and for 

administration of, the anti-profiteering law relating to levy of GSTs on the supplies of packaged 

commodities. It is logical to expect that such guidance would have to be trade-wise, elaborate and 

consistent with the stock management practices recognized in law. The guidance would also have 

to take into account the differences between wholesale and retail packaging requirements 

stipulated in law. 

5.GOING FORWARD 
 
The July 2017 reformulation (“reform”) of the State Policy, in so far as it relates to the levy 

and collection of central and state indirect taxes, implies inter alia an extension of the legislative 

competence of the Union to levy pre-GST excise duties as CGST on goods, to overlap with the 

political space which had been reserved for the legislative competence of the States before the 

commencement of the Constitution (101st Amendment) Act,2016. The President, in invoking 

                                                
30 Defined in clause (m) of section 2 of the Legal Metrology (Packaged Commodities) Rules 2011, as “the maximum 
price at which the commodity in packaged form may be sold to the consumer inclusive of all taxes” 
31 Similarly, if the dates for the delivery of the same goods (e.g., bullion) differ, they would have to be recognized as 
different commodities (e.g., gold for delivery on date “x”, gold for delivery on date “y” etc.) 
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Article 274 and formally recommending the moving of the Constitution (122nd Amendment) 

Bill,2014 to eventually enact the amendment in 2016, would legitimately expect that such 

extension by overlap would have to be without any wrong-doing by way of jeopardy to the fiscal 

interests of the States as secured and protected in Article 274. However, without formally defining 

the term “supply” in the Constitution, and without the Constitution authorizing any delegate to 

define that term in any other legal instrument, the lawmakers have sought to make GST law by 

somehow defining the scope of the term “supply” without reference to Article 36732. They have 

relied-  

(a) on an innovative legal instrument christened “Integrated” Goods and Services Tax (IGST), and  

(b) on an ill-defined33 protocol christened “apportionment” of IGST revenues between the Union 

and every “destination” State.  

The process of apportionment is subject to constitutionally vague “use” of input IGST credits in 

paying SGST/CGST dues and also of input SGST credits in paying IGST dues.  

                                                
32 References are called for to clause (1) of Article 367 of the Constitution and section 20 of the General Clauses Act, 
1897 which provide that the expression “supply” has to be given the same meaning in the notifications of GST 
statutes as is intended in the Constitution, as under: - 
Clause (1) of Article 367: “Unless the context otherwise requires, the General Clauses Act, 1897, shall, subject to any 
adaptations and modifications that may be made therein under article 372, apply for the interpretation of this 
Constitution as it applies for the interpretation of an Act of the Legislature of the Dominion of India.”  
Section 20 of the General Clauses Act, 1897: “Where, by any Central Act or Regulation, a power to issue any 
notification, order, scheme, rule, form, or bye-law is conferred, then expressions used in the notification, order, 
scheme, rule, form or bye-law, if it is made after the commencement of this Act, shall, unless there is anything 
repugnant in the subject or context, have the same respective meanings as in the Act or Regulation conferring the 
power” (Italics added for emphasis) 
33 It is important to distinguish between-  
(a) “assignment” [ applicable only for devolution of tax revenues from the Union to the States but not from the States 
to the Union and referred to in clause (1) of Article 266 and hence is not subject to the rigor of appropriation stipulated 
in clause (3) of that Article] of central tax revenues to the States in the manner envisaged in Articles 268,269 and 270, 
which does not require any formal appropriation of moneys from the Consolidated Fund of India; and  
(b) “apportionment” [which is not referred to in clause (1) of Article 266 and hence is subject to the rigor of 
appropriation by Parliament as stipulated in clause (3) of Article 266] of central IGST revenues among the States as 
well as the Union, which requires a formal appropriation by Parliament of moneys apportioned to every “destination” 
State, by charging the Consolidated Fund of India.  
The provisions introduced in clauses (3) and (4) of Article 269A and in clause (1B) of Article 270 after the moving of 
the Constitution (122nd Amendment) Bill,2014  refer to “use” of input IGST credits in paying SGST dues [clause (3) 
of Article 269A], “use” of input SGST credit in paying IGST dues [clause (4) of Article 269A] and “use” of input 
IGST credits in paying CGST dues [clause (1B) of Article 270], without the Constitution providing anywhere (e.g., in 
Article 246A) for such “use”. It is also unclear as to why it is provided in clauses (2) and (3) of Article 269A that the 
moneys apportioned/“used” shall not form part of the Consolidated Fund of India and in clause (4) of Article 269A 
that the moneys “used” shall not form part of the Consolidated Fund of the (destination) State, when clause (1) of 
Article 266 has not been amended to exclude such moneys from the rigor of appropriation stipulated in clause (3) of 
Article 266. 
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According to Chamber’s Twentieth Century Dictionary, “profiteering” is “the act of taking 

advantage of a situation in order to make a profit, usually by charging high prices for things people 

need”. Prima facie, if after issuing in compliance with law, the stipulated tax invoice at the origin 

of a supply, a GST rate change is notified for goods received by a supplier upstream as input or 

for goods supplied by her/it downstream, it is not logical to conclude that there is evidence of 

profiteering by that supplier without providing her/it an opportunity to compute commensurate 

price reduction and to avoid unjust enrichment by passing on the same to well-identified customer-

recipients (or to the central and state Public Accounts created for the welfare of unidentifiable 

consumer-recipients in general). Even this will arise only if the recommendation made by the GST 

Council for enacting section 171 of the CGST Act and similar provisions in other GST statutes is 

constitutionally valid. 

One of the consequences of avoiding the establishment of a Union-States Council by 

constituting the GST Council by invoking Article 279A (instead of invoking Article 263), is the 

significant loss of autonomy for Parliament to specify the rates of levy of CGST. Every rate change 

decision would have to be preceded by a recommendation of the GST Council. Even if budget-

balance considerations have political support in Parliament to increase the rates of CGST, the past 

recommendations of the GST Council are likely to be constraints for the GST Council to 

recommend any meaningful increase in any GST rate. The recommendations of the GST Council 

for rate change are at any rate not likely to be increase in rates; they are more likely to be only 

decrease in rates. The rate-setting decisions of the GST Council are likely to become rigid over 

time, somewhat analogous to the decision of a ruler on the rule of the road; Once it is decided that 

the rule of the road would be “keep to the left”, it would not be practically possible to change it to 

“keep to the right”. Subjects34 of social relevance on which the Union and the States could have 

focused in coordinating policy and action (by transcending the Union-States administrative divide) 

so as to pursue their common interests in serving the public interests in accordance with the 

recommendations of a Union-States Council established by invoking Article 263 would continue 

to surface in public discourse without any likelihood of easy resolution. Unless the mandate of the 

GST Council relating to reconciling the differences in revenue outcomes of the July 2017 reform 

                                                
34 E.g., “incentivizing market-participation”, “encouraging demand for supplies of goods and services”, “securing and 
protecting a fair choice architecture for consumers, producers, traders, professionals and exporters to source supplies 
of goods and services needed by them for final consumption or for adding values before subsequent supply” etc. 
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for the Union and every State is tempered by the requirement to follow the norm of harmony, it 

would not be possible for the Union and every State to act in concert and serve the public interests 

in common. 

From 2005 the pre-GST state sales tax statues provided for collection of state sales taxes 

on a “value-added” basis by allowing credit for sales tax actually paid on purchases in computing 

sales tax due on sales downstream without the digital intervention of a common portal. Unless the 

particulars of every supply are vouched (duly referencing a well-identified order placed by a well-

identified recipient of the supply against which part or full supply is billed in the voucher and duly 

referencing the particulars of the payment made into the respective Consolidated Funds by debiting 

a well-identified account of  the recipient) by a well-identified supplier, the tax invoice issued in 

compliance with section 31 of the CGST Act would not be documentary evidence of the supply 

(i.e., transfer of property in the goods) referred to therein as a public act (which would have to be 

stipulated for compliance by the supplier in the law of the nature envisaged in Article 261 of the 

Constitution for purposes of recognition as evidence of supply across the Union-States political 

divide throughout India in every State and UT). 

Pending further reform, it ought to be possible to stipulate a date of compliance which does 

not involve choices between “date of payment by recipient” and “date of removal/delivery of goods 

by supplier”. Input GST credit (whether or not availed across the Union-State political divide) 

would have to be made conditional on the recipient enabling the supplier from whom she/it sources 

the supply by placing an order pre-identified by Reserve Bank of India, to ensure that the applicable 

GST/GSTs is/are paid into the appropriate Consolidated Fund(s) by debiting an escrow account 

jointly held by the recipient and her/its primary GST authority in a Bank with Branches connected 

by core-banking protocols. This would enable the input supplier to issue in accordance with law 

made by Parliament as provided in Article 261, the requisite documentary evidence (acceptable all 

over India) of supply of inputs with an endorsement from a connected Branch of the same Bank of 

the fact, confirmed by Reserve Bank of India as related to the order of the recipient sourcing the 

supply, of deposit out of the recipient’s OWN funds as the applicable GST/GSTs in the respective 

Consolidated Fund(s). The moment of endorsement by the Bank (which would not be a party to 

the contract underlying the supply in question) could then be taken as the proxy for the unique 

moment of supply in which both the recipient and the input supplier simultaneously and publicly 

participated respectively by providing a mandate to debit the escrow account and by actually 
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exercising the mandate so provided. Such provision in law would avoid legal consequences arising 

from the differences in the moments of various acts of the parties to the contract and the unique 

moment when a GST rate change comes into effect. The common portal may continue to function 

at national level for purposes other than intervening in taxpayers’ compliance; and by analyzing 

data available from RBI and every GST jurisdiction produce actionable intelligence and/or 

evidence for the GST authorities (and also for the income tax authorities) so as to enable them to 

exercise their respective judgments in collecting taxes due without leakage and enforcing 

compliance with tax law. 
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