
K. Sethuraman PhD (NLSIU) 
e-mail: ksethu2009@gmail.com working paper 21 September 2020  

1 

 Good Governance through the July 2017 Reform 
 

SYNOPSIS 
 

The July 2017 reform seeks to create a unique central-cum-state Goods and Services Tax 
(GST) Structure enabling the levy of multiple goods and services taxes in the Union of States that 
is India. The reform was the culmination of the initiative taken on behalf of the Union by the 
Finance Minister moving the Constitution (122nd Amendment) Bill, 2014 duly acknowledging, 
though not explicitly stating, the requirement to avoid any jeopardy to the fiscal capacity of the 
States as secured in Article 274. Just as the lapsed 115th Amendment Bill of 2011 had done, it 
relies on an innovative instrument designated “Integrated” Goods and Services Tax (IGST) as the 
“pivot” of the Reform. 

The Reform envisages provision of “concurrent” (i.e., partly overlapping) legislative 
competences for the Union as well as for the States to make laws for levying goods and services 
tax, subject to exemptions, on every transaction leading to “supply” of goods or services or both. 
As explicitly stated, the purposes of the reform are removal of cascading effect of taxes and a 
common national market for goods and services. This paper examines if the reform would enable 
‘the State’ to ensure good governance as mandated in Article 37 of the Constitution.  

 
 Key words: Choice architecture, good governance, integrated goods and services tax, principle 
of minimum litigation, supply. 
 

 
1.INTRODUCTION: THE JULY 2017 REFORM AND THE IDEAL OF GOOD GOVERNANCE 

 
The July 2017 Reform is limited to regulating the levy and collection of select indirect 

taxes in the Union of States that is India. Thus, it is a “stand-alone” reform addressing a limited 

aspect of governance. The central and state goods and services tax (GST) statutes1which 

commenced simultaneously from the 1st July 2017 had been preceded by-  

(i) the moving of the Constitution (122nd Amendment) Bill, 20142 on 18th December 2014, as 

recommended by the President of India to avoid any harm to the interests of the States as mandated 

in Article 274 and somehow without providing for competence to make law to avoid cascading; 

(ii) the commencement on 12th September 2016 of the Constitution (101st Amendment) Act, 20163 

after some post-2014 amendments referring to the “use” of GST in sections 9 and 10 in the Bill of 

2014, but without spelling out the requisite competences to make law to regulate such use; and   

(iii) the constitution4 of the Goods and Services Tax Council (GST Council) by invoking Article 

279A inserted in Part XII of the Constitution in 2016.  

                                                        
1 Accessible from https://services.gst.gov.in/services/gstlaw/gstlawlist 
2 Vide https://www.prsindia.org/sites/default/files/bill_files/Constitution_%28122nd%29_%28A%29_bill.pdf 
3 Vide https://www.cbic.gov.in/resources//htdocs-cbec/gst/consti-amend-act.pdf 
4 Vide Government of India notification F. No. 31011/09/2015-SO (ST) dated 15th September, 2016. 
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The specific recommendations made by the GST Council to the Union and the States as 

envisaged in Article 279A are not in the public realm and somehow do not also find any reference 

in the notifications of the central and state GST statutes5. It is however legitimate to expect that 

since the statutes relate to levy and “use” of taxes, they would have been enacted in accordance 

with the specific recommendations in precise language made by the GST Council and that every 

such recommendation would have been duly numbered for reference and notified for the 

information of the public, just as statutes enacted by Legislatures are numbered and notified6. 

Clause (6) of Article 279A enacted in Part XII provides that the GST Council would have to act 

in compliance with the constitutional norm of “harmony” stipulated therein. 

Logically, the State policy would be discernible at any time by an accurate interpretation 

of the law in force. Thus, the word “reform” may be conceived as a simple mental “connection” 

mnemonic for denoting the very complex process of reformulation of the State Policy by 

lawmaking. Here the term ‘the State’ signifies and denotes a political institution of governance in 

which every public authority is embedded7 as an agency of the institution.  

State Policy is thus legitimately expected to guide the exercise of governmental authority; 

and the ideal of “Rule of Law” implies that such exercise would have to be according to law. 

Unlike the Constitutions of many countries8, Article 37 enacted in the Constitution of India 

stipulates some principles as the fundamental principles of governance which are referred to in 

Part IV of the Constitution as “Directive Principles of State Policy”. If ‘the State’ makes law duly 

applying those principles in compliance with Article 37, the authoritative act, in accordance with 

the rule of law, of any agency of ‘the State’ is legitimately expected to enable good governance, 

thus serving the public interests (i.e., the interests of the people in the common good). 

The July 2017 Reform aims9 at the evolution of the State Policy regulating the levy and 

collection of indirect taxes, as a public policy deserving the characterization: “One Nation; One 

Tax; One Market”. The Statement of Objects and Reasons in support of the Constitution (122nd 

Amendment) Bill, 2014 refers specifically to two purposes of the intended reform, viz., avoidance 

                                                        
5 The central statutes may be accessed from http://gstcouncil.gov.in/meetings. The state statutes referred to therein are 
somehow no longer accessible and would have to be accessed from the websites of every State Government. 
6 See Sethuraman “Procedure of Goods and Services Tax Council” (unpublished manuscript) 
https://businessofgovernment.files.wordpress.com/2019/08/procedure-of-goods-and-services-tax-council.pdf 
7 See Articles 12 and 36. 
8 See however Article 45 of the Irish Constitution https://www.constituteproject.org/constitution/Ireland_2012.pdf 
9 See http://www.gstcouncil.gov.in/ 
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of “cascading” and a common national “market” for goods and services. It does not however 

make it evident how the fundamental principles of governance would be applied in lawmaking. 

This paper proceeds to discuss the issues involved in considering whether the July 2017 

Reform would enable ‘the State’ to ensure good governance consistent with the fundamental 

principles of governance stipulated in the Constitution. Section 2 notes some significant aspects of 

the July 2017 reform and the pivotal role of the innovative legal instrument designated “Integrated” 

GST (IGST) in the reform. Section 3 explains the nuances of the concepts of “State Policy”, 

“national life” and “institutions of national life”; and of the meaning of “good governance”. 

Section 4 analyzes the judgmental roles of the central-cum-state GST authorities and the non-

judgmental digital support roles of a common electronic portal. Section 5 considers if the 

recommendations of the GST Council would enable the Union and the States to coordinate policy 

and action to incentivize market participation and thereby enable the buoyancy of the GST revenues 

of the Union as well as the States to exceed unity significantly. Section 6 recounts how Part XI of 

the Constitution provides for a lawful manner of the coordination of policy and action in the Union 

of States by relying on credible political commitments made on behalf of the Union and every 

State to a common approach on any “subject” of social relevance. Section 7 finds that the support 

provided by the July 2017 reform to the State to ensure good governance is inchoate; and concludes 

that further reform would be needed to better align the provisions enacted in the GST law with the 

fundamental principles of governance stipulated in the Constitution. 

 
2. INTEGRATED GOODS AND SERVICES TAX: THE “PIVOT” OF THE JULY 2017 REFORM 

 

The July 2017 Reform relates to lawmaking to address primarily the political concerns 

about the varied impacts of the reform on the Union and every small and big State; and to ensure, 

as stipulated in Article 274, that the Union does not unduly usurp the political space for tax 

revenues reserved for the States. The concerns arose, since- 

(a) the Union’s legislative competence would overlap with that of every State; and 

(b) “input” GST credits in computing GST/GSTs payable out of GSTs/GST due would have to be 

allowed “seamlessly” across the Union-State political divide, to avoid “cascading”. 

The reform is prima facie unrelated to any wider subject of social concern common to the Union 

and the States for governance. Besides Central Goods and Services Tax (CGST) and every State 
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Goods and Services tax (SGST), the set of post-reform taxes includes an innovative legal 

instrument designated “Integrated Goods and Services Tax” (IGST) leviable only by the Union, 

as recommended10 by a committee of bureaucrats and accepted11 by the Empowered Committee 

of State Finance Ministers without considering alternatives. 

Assignment of central tax revenues as explicitly envisaged in Articles 268.269 and 270 is 

exempted12 from the rigor of formal appropriation as stipulated in clause (3) of Article 266 since 

those Articles provide that the revenues so assigned do not form part of the Consolidated Fund of 

India. In addition to such assignment, levy of IGST facilitates more devolution of tax revenues 

from the Union to the “destination” States (in which the “place of supply” of every inter-state 

supply is found in accordance with law13 to be located) by way of “apportionment”. Such 

apportionment would require law to be enacted by Parliament appropriating moneys as a charge14 

on the Consolidated Fund of India to give effect to the award as recommended account-period-

wise by the GST Council, of the proportions of IGST levied on every inter-state supply, to be 

applied in computing the place-of-supply-wise apportionment of IGST revenues respectively to 

the Union and to every “destination” State. Creativity in arbitrating the apportionment of IGST 

revenues to avoid jeopardy to the fiscal interests of the States as secured in Article274 assumed on 

the part of the GST Council in accordance with its mandate implies that the proportions so 

recommended may not necessarily be equal for the Union and every destination State in every 

accounting period. 

The most crucial mandate15 of the GST Council is to recommend “apportionment of Goods 

and Services Tax (viz., IGST) levied on supplies in the course of inter-State trade or commerce 

under article 269A”. The GST Council does not have the mandate to recommend “principles” for 

apportionment of IGST revenues among the Union and every State a priori16. The essence of the 

innovation involved in designing the instrument of IGST is its aksharam (or “integrated”) nature, 

which negates its disintegration as CGST (at origin or supplier’s end) and SGST (at destination or 

                                                        
10 Not available in the public realm. 
11 Empowered Committee of State Finance Ministers, First Discussion Paper on Goods and Services Tax in India 
http://gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.pdf,  para 3.5 page 21 
12 Vide clause (1) of Article 266 read with sub-clauses (2) respectively of Articles 268,269 and 270. 
13 Vide Article 269A, clause (5) 
14 Vide clause (1) of Article 269A read with sub-clause (g) of clause (3) of Article 112. 
15 Vide sub-clause (c) of clause (4) of Article 279A consistent with the President’s recommendation under Article 274 
16 See however sub-section (1) of section 17 of the IGST Act, 2017. 



K. Sethuraman PhD (NLSIU) 
e-mail: ksethu2009@gmail.com working paper 21 September 2020  

5 

recipient’s end). CGST, which is a tax on a bilateral transaction between the taxable person and 

another, would have to be conceived as legally different from the pre-GST levy of cenvat which 

was a tax on a unilateral act of the taxable person such as “removal” (of goods) or “distribution” 

(of services). The mandate of the GST Council is to make recommendations on apportionment of 

IGST a posteriori, after analyzing the relevant data on the CGST and SGST revenues (net of legal 

“use” of such revenues for paying IGST due) in every accounting period, and in order to ensure 

that the interests of the “destination” States as secured in Article 274 are not jeopardized.  

Post apportionment, clause (1B) of Article 270 provides for assignment by devolution of 

moneys from the Union to the “States” (to be distinguished from “destination” States and without 

reference to place of any supply) out of IGST revenues which stand apportioned as provided in 

Article 269A to the Union. Given the constitutional purpose of avoiding jeopardy to the interests 

of the States as secured in Article 274, this would imply that practically, the GST Council would, 

after considering the CGST revenues and every destination State’s SGST revenues (net of the legal 

“use” for paying input IGST dues) as accounted for, have to-  

 (a) ascertain which destination State if any has recorded a rate of growth of net SGST revenues 

less than the rate of growth of representing net CGST revenues17, and determine the state-wise 

proportions of the rate of IGST to be applied place-of-supply-wise among the Union and every 

such “destination” State which would effectively avoid jeopardy to any such State in achieving a 

rate of growth of net SGST revenues equal to the rate of growth of net CGST revenues in the first 

accounting period commencing on the 1st July 2017 and every accounting period thereafter; and 

(b) consider if any special provision in addition to apportionment of IGST needs to be made, for 

example, by way of grant-in-aid, to be met by charging the Consolidated Fund of India, to any 

such State, in addition to the grant-in-aid, if any, charged as provided in Article 275, if in case 

even the apportionment of the whole of IGST revenues to any destination State, if any among those 

listed in sub-clause (h) of clause (4) of Article 279A, is found inadequate to comply with the 

stipulation made in Article 274. 

                                                        
17 It is important to note that after the IGST revenues (net of such revenues realized on supply of inputs but “used” in 
paying CGST or SGST) get apportioned to the Union and every destination State in any accounting period, no moneys 
representing IGST revenues accounted for during the period would be left as such in the Consolidated Fund of India 
except to the extent apportioned to the Union for assignment in accordance with Article 270(1B). 
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As for legal “use” of input GST credits, the Constitution does not provide that the input 

GSTs levied by the Union (respectively, any State) as provided in clause (1) of Article 246A would 

not be available for use in paying output GST levied by a State (respectively, the Union) as 

provided in the same clause. The Constitution could have enabled lawmaking by every competent 

Legislature to allow inter-clause seamless use of input GST credit by providing that- 

(a) Parliament may regulate by law the use in advance of GST levied by the Union on 

input supplies as provided in clause (2) of Article 246A in paying the GSTs levied by the 

Union or any State on output supplies as provided in clause (1) of that Article; and  

(b) Parliament or, as the case may be, the Legislature of a State may regulate by law the 

use in advance of GST levied by the Union or, as the case may be, by any State on input 

supplies as provided in clause (1) of Article 246A in paying GST levied by the Union on 

output supplies as provided in clause (2) of that Article. 

However, it does not do so. It is important to note that clause (1) of Article 266 does not exempt 

the monies by way of related “tax-expenditures” (to pay for the credits so “used” in advance to 

meet a well-specified constitutional purpose of fair terms of market participation by avoiding 

cascading) from the rigor of appropriation as stipulated in clause (3) of that Article, by every 

competent Legislature18.  

The central and state GST statutes somehow provide19 for every eligible taxable person to 

“use” input-GST credits in her/its “self-assessment” in advance of the requisite appropriation of 

moneys from the respective Consolidated Funds in which such input GST credits are expected to 

be available to meet the related “tax expenditure”. “Use” (of advance input GST credits in self-

assessment by eligible taxable persons) being different from “assignment”, it is difficult to 

reconcile the provisions relating to Consolidated Funds made in clauses (3) and (4) of Article 

269A and the provision in clause (1B) of Article 270 and in section 49 of every central and state 

GST Act and sections 18 and 20 of the Integrated Goods and Services Tax Act,2017, with the 

stipulations made in clauses (1) and (3) of Article 266 to ensure accountability.  

The IGST, apportionable in case of every “inter-state” supply between the Union and every 

“destination” State is expected to function as the pivot of the July 2017 Reform to ensure that 

multiple central and state GSTs form one integral structure which may be logically conceived as 

                                                        
18 Competent as stipulated in Article 283. 
19 Vide section 49 of the CGST Act 2017 and of every SGST Act 2017 
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deserving the advaitic (non-dual) characterization as “one tax”. Such unified structure of multiple 

GSTs would have to rely on credits allowed in law for moneys actually paid20 as GST/GSTs by 

every taxable person to the input supplier as part of the consideration for the supplies of “input” 

goods and/or services. It is also important to note that the adjective “input” qualifying the tax 

credits referred to, relate to the recipient21 of the supply and to the order or indent placed by such 

recipient sourcing the supply of such “inputs” with or without any related bailment22 of goods. 

For evidence-based compliance and administration of GST law, it would therefore be important to 

have the evidence of every supply link the true identity of the recipient of the supply, the particulars 

(including the destination/destinations of the supplies) of the order/indent placed by the recipient 

on the supplier and pre-identified digitally, and the account23 of the income of the recipient from 

which the consideration for the supply would be/have been paid for.  

Seamless input GST credits are expected to ensure avoidance of the “cascading” (e.g., levy 

of state tax on the component of central tax paid as part of consideration for “inputs”) of the 

incidence of any GST during the transmission of the “values” of goods and/or services in the graph 

of every value network24 linking the “source” and the “sink” of every specific good or service in 

the economy. Here-  

(a) “source” with reference to a graph of value network, is a node which signifies a “supplier” 

making supply of “output” goods and/or services; and  

(b) “sink” with reference to the graph, is a node which signifies a “recipient of supply” of “input” 

goods and/or services through trade or commerce. 

The reform also assumes that the economy would be open to international trade and commerce 

with unavoidable implications for the temporal movement, beyond the control of ‘the State’ in 

India, of the values [either inclusive of cost, insurance and freight (cif) or free-on-board (fob), 

                                                        
20 For example, by requiring the recipient to mandate the supplier to take credit of the applicable GST by debiting an 
escrow account held jointly by such recipient and her/its primary central-cum-state GST authority with the requisite 
territorial jurisdiction and without requiring the appropriation of any moneys from any Consolidated Fund. 
21 Market participation is not “initiated” by a supplier since every supplier is the transferee of the consideration 
transferred from the income of the recipient. Within India, it is initiated by the recipient of a supply (of goods and/or 
services), including every domestic consumer and every exporter, sourcing the supply as the “principal”, from the 
supplier who would be the “agent” in relation to such supply. See the “principal-agent model” developed in Jean 
Jacques Laffont and David Martimort “The Theory of Incentives: The Principal-Agent Model” (2002). 
22 Vide section 148 of the Indian Contract Act,1872. If the word “supply” used in clause (12A) of Article 366 in 
defining “Goods and Services Tax” is interpreted as stipulated in Article 367, it would arguably not include 
“bailment”. 
23 Vide section 139A of the Income Tax Act,1961 
24 See Rakesh Vohra, “Mechanism Design: A Linear Programming Approach” (2011), Chapter 3 
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exclusive of the costs of insurance and freight] at various points on the customs frontiers of India, 

of every specific commodity. The characteristics of every commodity are assumed to be precisely 

classifiable in accordance with the specifications made in the United Nations Central Product 

Classification in case of “services”, and in the World Customs Organization Harmonized 

Commodity Description and Coding System in case of “goods”.  

The 1956 Reform25 took rights seriously26 and had relied on a definition of the phrase “sale 

or purchase in the course of inter-state trade or commerce” with reference to criteria27 consistent 

with the provisions regulating the rights of the parties enacted in the law relating to sale of goods. 

Instead of adopting the criteria stipulated in the 1956 Reform for identifying a “supply” which is 

deemed to take place “in the course of inter-state trade or commerce”, the IGST Act,2017 has 

stipulated different criteria28 even in case of supply of goods. The criteria stipulated are without 

reference to the time and place of the transfer of rights (in rem or in personem) from the supplier 

to the recipient of the supply of goods or services as determined in accordance with non-GST law 

(e.g., relating to sale of goods or to contract).  It is to be noted that the GST Council has no mandate 

to recommend any principle of levy of any GST which is not harmoniously aligned with non-GST 

law made by Parliament, including law relating to contracts, sale of goods and specific relief. 

 
3.STATE POLICY, INSTITUTIONS OF NATIONAL LIFE AND GOOD GOVERNANCE 

 

As conceived in Articles 12 and 36, the institution of ‘the State’ is by definition an 

institution of “national life” as experienced in the fraternal community of Indian nationals for 

purposes of compliance with the stipulation made in Article 38 that ‘the State’ would have to 

secure and protect a “just” social order in the environments of other institutions of national life 

as effectively as possible. The goal of the principle enacted in Article 38 is “welfare” and without 

effectively securing and protecting such a “just” social order, it is anticipated that the realization 

of the goal of welfare will be uncertain. Institutions referred to in Article 38 are to be distinguished 

from organizations of national importance (e.g., as referred to in Entry 62 of the Union List); and 

                                                        
25 Vide, Central Sales Tax Act,1956 (commenced from February 1957) 
26 See Ronald Dworkin, “Taking Rights Seriously” (1977), Chapter 7 
27 Vide Law Commission of India Report on Parliamentary Legislation relating to sales tax. (2nd July 1956) Retrieved 
from http://lawcommissionofindia.nic.in/: http://lawcommissionofindia.nic.in/1-50/index1-50.htm; and the Central 
Sales Tax Act,1956, sections 3, 4 and 5. 
28 Vide the Integrated Goods and Services Tax Act, 2017, section 7. 
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institutions relevant to the discussions in this paper include institutions which may be designated 

‘the Rights’ and ‘the Market’. 

‘The Rights’ would signify the institution of social intercourse which recognizes from time 

to time within the wealth of the nation, the nature and extent of the legal rights in rem (e.g., property 

rights in goods and other assets) and rights in personem (e.g., right to enforce recovery or specific 

performance in accordance with a contract for service) of every person acting in the economy, as 

provided in law (e.g., law relating to transfer of property, contracts, sale of goods or specific 

relief). ‘The Market’ would signify another institution of social intercourse which, while 

preserving the privacy of the information possessed by every potential/actual market-participant, 

and efficiently allocating the resources of the community of Indian nationals for the best use from 

time to time, “discovers” the equilibrium “prices” of commodities by balancing the quantities of 

the demand for and the supply of specific goods and/or services at any given time. Article 37 

stipulates that it is the duty of the institution of ‘the State’ to secure and protect as effectively as 

possible, a “just” social order in the environments of the institutions of ‘the Rights’ and ‘the 

Market’. In an “open” economy, such environments would include trans-national aspects. 

According to Douglass North29, institutions “are the rules of the game in a society, or, more 

formally, are the humanly devised constraints that shape human interaction… (They) reduce 

uncertainty in providing a structure to everyday life” (italics added for emphasis). The life in the 

fraternal community of Indian nationals is recognized30 in the Constitution as “national life”, in 

which the dignity of every individual and the unity and integrity of the nation as a whole are 

respected and cherished. Law made by ‘the State’ lays down the rules regulating-  

(i) the game of national life in which the individuals and other entities participate; and  

(ii) the economic mechanism31 which they confront as potential/actual market participants 

possessing incomplete information, with or without incentives to participate. 

Every potential market participant - 

(i) seeks to spend money from her/its income in order benefit from the value of every supply of 

goods and/or services, as a recipient of such supply, by putting the same either-  

(a) for final use in consumption in order to experience well-being, or  

                                                        
29 Douglass North, “Institutions, Institutional Change and Economic Performance” (1990), page 3 
30 See Clause (1) of Article 38 and the Preamble to the Constitution 
31 See for example Andreu Mas-Colell et al. “Microeconomic Theory”, First Indian Edition (2006), Chapter23 
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(b) for intermediate use as inputs to add values to subsequent supplies to others; or  

(ii) seeks to earn money as income by way of profits, from a business or profession, as a supplier 

of goods and/or services to others after adding values to inputs received by her/it. 

While “income” is a concept which is relevant to the governance of tax law generally, the concept 

of “value” of goods and/or services is relevant as a tax-base in the governance of the GST law. 

Gerard Debreu32 explains the concept of value of the actions of the market participants relative to 

a price system. He also describes how the concepts of “commodity” and “price” are dual concepts 

and how the concept of “commodity” in the space-time continuum relates to the contemporaneous 

concepts of “goods” and “services”.  

Every economic actor has private information about her/its endowments and preferences 

and strategically chooses the extent of such information which may have to be revealed by 

communications of information to the other party in the negotiations of the terms of any potential 

contract to regulate an intended transaction or in the governance of any actual contract to which 

she/it is a party. Asymmetry in the information possessed by the parties to a contract makes the 

ignorant party vulnerable in the course of transfers of incomes, to become a victim of “adverse 

selection” or “moral hazard”, which are well-defined concepts relating to the formation and 

governance of contracts in the literature33 on contract theory. While every value-seeking or 

income-seeking potential market participant may take her/its private ‘no-yes’ (0-1) binary decision 

on any specific transaction under negotiation, enlightened34 direct and indirect tax lawmaking 

may-  

(i) on the one hand, have to induce, subject to the prevalent empirical fob and cif values35 of well-

specified goods and/or services at the customs frontiers of India, such choice architecture for 

sourcing36 supplies of goods and/or services as would “nudge”37 every potential market participant 

to take a “yes” (and to avoid a “no”) decision most of the time on participation to secure value or 

to make profit as intended; and  

                                                        
32 See “Theory of Value: An Axiomatic Analysis of Economic Equilibrium” (1959), Chapter 2. 
33 See for example, Patrick Bolton and Mathias Dewatripont, “Contract Theory” (2005), Chapter 1 
34 See Immanuel Kant (Tr. H B Nisbet) “An Answer to the Question: What is Enlightenment?” (2013), page 1. See 
also foot note 11. 
35 Vide Incoterm 2020 referred to in International Chamber of Commerce website https://iccwbo.org/resources-for-
business/incoterms-rules/incoterms-2020/ 
36 See footnote 21 
37 See Richard H Thaler and Cass R. Sunstein, “Nudge: Improving Decisions About Health Wealth and 
Happiness”,2012 



K. Sethuraman PhD (NLSIU) 
e-mail: ksethu2009@gmail.com working paper 21 September 2020  

11 

(ii) on the other, have to stipulate a requirement for every supplier-recipient pair to act publicly 

and to truly document and reveal information relating to every transaction actually made by them 

to enable the tax collecting central and state governments all over India to ensure compliance with 

tax law based on presumptive documentary evidence38 of every such public act provable in the 

manner provided in law39 even if the Union-State administrative divide needs to be transcended 

by the acts of tax authorities with the requisite territorial nexus40with taxable events, to act legally. 

The private information relating to her/its endowments and preferences possessed by every 

potential market participant defines her/its “type”- a term of ubiquitous use in the literature41 

relating to designs of economic mechanisms. Rakesh Vohra asks, “what exactly can an institution 

achieve when the information necessary to make decisions is dispersed and privately held?”; and 

after formalizing the ideas of institution and its environment, proceeds to find that an economic 

mechanism reduces an institution to a procedure for making a collective choice. After referring to 

the concept of a “direct mechanism” in which the strategies followed by market participants are 

identical to their respective true (though unrevealed) types, he quotes42 R.B. Myerson on the 

importance of the “revelation principle” as under: - 

 
“In any economic institution, individuals must be given appropriate incentives to share private 
information or to exert unobserved efforts. The revelation principle is a technical insight that 
allows us to make general statements about what allocations are feasible, subject to incentive 
constraints, in economic problems with adverse selection and moral hazard. The revelation 
principle tells us that, for any general coordination mechanism, any equilibrium of 
communication strategies for the economic agents can be simulated by an equivalent incentive-
compatible direct-revelation mechanism, where a trustworthy mediator maximally centralizes 
communication and makes honesty and obedience rational equilibrium strategies for the agents” 
(italics added for emphasis) 
 

When market participants act in a privacy-preserving environment of incomplete information, it 

would be for the institution of ‘the State’ to play the role of a trust-worthy mediator who centralizes 

the information revealed in the documentary evidence of every actual transaction so as to act 

efficiently and fairly to ensure evidence-based compliance with the law relating to- 

                                                        
38 Vide sections 4 and 114 of the Indian Evidence Act, 1872 
39 Vide Article 261 
40 See State of Bombay v, RMD Chamarbaugwalla AIR 1957 SC 570 at 699 which declares the law on the validity of 
the principle of territorial nexus of the exercise of legal authority. 
41 See for example Rakesh Vohra “Mechanism Design-A Linear Programming Approach” (2011), page 20  
42 Rakesh Vohra “Mechanism Design: A Linear Programming Approach”, page 23 
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(i) levy of taxes on incomes to earn by, or to spend for, the exchange of rights to claim the expected 

incomes/values of goods and/or services by making/receiving supplies; and  

(ii) levy of taxes (including GSTs) on the “values” of such supplies. 

As long as the law made is consistent with the stipulations as to freedom of trade commerce 

and intercourse within the territory of India made in Part XIII of the Constitution, it is legitimate 

to expect that the institutions of social intercourse designated ‘the Market’ and ‘the Rights’ would 

be able to function as institutions of “national life” as experienced in the fraternal community of 

Indian nationals. It is however important to distinguish between-  

(a) the institution of ‘the Market’ which in view of compliance of law with Part XIII of the 

Constitution may be unimpeded from functioning as an institution of national life for purposes of 

compliance with Article 38, and  

(b) a “national market for goods and services” as envisaged in the Statement of Objects and 

Reasons in support of the Constitution (122nd Amendment) Bill,2014, which relates merely to 

reforming the tax law procedure to avoid physical check-posts at inter-state borders and 

cascading, and does not relate to all the requirements of compliance with Article 38. 

The essence of good governance is justice. It follows that GST lawmaking by applying the 

principle stipulated in Article 38 would have to aim on the one hand, at securing and protecting a 

fair choice architecture at equilibrium for the potential market participants to source the goods 

and/or services needed either for consumption or for subsequent addition of values; and on the 

other, at optimal allocation of the resources of the community of Indians for the best use in sub-

serving the common good in compliance with clause (b) of Article3943. If the reform is broad 

enough to incentivize market participation generally, GST lawmaking would be only one aspect 

of the reform. The other aspects would include lawmaking to levy taxes on agricultural and other 

incomes from businesses and professions and to deter unfair anti-competitive practices44. 

 
4. BUOYANCY OF GST REVENUES AND THE PRINCIPLE OF MINIMUM LITIGATION 

 

It is self-evident that the buoyancy of revenues accruing by way of taxes levied on the 

supplies of goods and/or services would be a function of the profitability of the businesses and 

                                                        
43 See Gerard Debreu, Theory of Value”, Chapter 6 as to how, given a price system, equilibrium and optimum relate 
to each other. 
44 Vide Article 39, clause (c) 
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professions of the suppliers and the frequency of their participation in market transactions in order 

to earn incomes by way of profits while competing fairly with other suppliers. As long as every 

such supplier and every one of her/its competitors pay taxes due on their respective incomes in 

honest compliance with law levying taxes on agricultural and other incomes, the particulars stated 

in every document as evidence of any such supply would tend to be true and the net GST revenues 

would reflect the indirect economic incidence of GSTs on the prices of the supplies made to the 

domestic consumers and to non-domestic recipients located outside India. Since a basic and 

fundamental purpose of law is to secure and protect justice45, the stipulation46 that no tax shall be 

levied or collected without the authority of law implies that the primary purpose of tax law is to 

secure and protect justice legitimately expected by every taxable person and by every competitor 

of such person to prevail in the national and international environments of the institutions of ‘the 

Market’ and ‘the Rights’.  

Ultimately justice would have to be administered objectively by a legal hierarchy of 

central-cum-state GST authorities47 subject to legal/constitutional oversight of the High Courts 

and the Supreme Court. Unlike the algorithmic role of the manager of the common electronic 

portal48, the judgmental roles of the primary and post-primary GST authorities are constrained by 

the inevitable requirements to be guided by the principles of administrative law (e.g., duty to state 

reasons for the “best judgment” decisions taken by the exercise of discretion) and the principles of 

natural justice (e.g., duty to provide a fair hearing and to avoid bias) and to be subject to judicial 

review of administrative action49. In ensuring justice to every taxable person and her/its 

competitors and customers, the role of every central-cum-state GST authority would have to relate 

to information and evidence of the true particulars of every supply from every source, including 

outputs from a more adequately mandated manager of the common electronic portal to elicit the 

true particulars of supply of every specific good/service, traversing every “path” and every “cycle” 

of the graph50 of the network connecting every “sink” with every “source”, in addition to the 

                                                        
45 Vide Article 38, clause (1) which echoes the resolution of the People of India in the Preamble on the primary virtue 
of “justice” sought as the purpose of constituting India as a Union of States. 
46 Article 265. 
47 See Articles 258 and 258A 
48 See Central Goods and Services Tax Act,2017, section 146 and the same section in every State Goods and Services 
Tax Act,2017 
49 See for example, De Smith’s “Judicial Review of Administrative Action” (1980), Parts One and Two 
50 See Rakesh Vohra, “Mechanism Design: A Linear Programming Approach”, Chapter 3. 
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returns furnished and prescribed typical accounts of transactions kept by every taxable person and 

the evidence available with the carriers and other intermediaries related to every supply. 

It is important to note however that justice is not a commodity to be dispensed only by tax 

authorities and courts. It is more fundamental for Legislatures to conceive of justice as fairness51 

and make long-term-stable procedural GST law applicable in common in every State and Union 

Territory, in such a manner as to be simple enough to be understood without professional help 

most of the time for purposes of compliance and administration52. The principle53 requiring ‘the 

State’ to secure and protect as effectively as possible a “just” social order in the environments of 

the institutions of national life (including the institutions designated ‘the Market’ and ‘the Rights’), 

may logically be characterized as the principle of minimum litigation. It would have to be 

creatively applied in lawmaking in order to justify as much as possible, the exclusion of the 

jurisdiction of courts stipulated in Article 37.  

 
5.COORDINATION OF POLICY AND ACTION IN A UNION OF STATES 

 

That India is a Union of States54 has many implications. The provisions enacted in Chapter 

I of Part XI of the Constitution of India regulate the legislative “relations” between the Union and 

the States. Article 246A inserted in 2016 introduced a paradigmatic change in the legislative 

relations between the Union and the States by providing in clause (1) for overlap of legislative 

competences of the Union and every State to levy GST on supplies within that State without any 

constraint55 of avoiding repugnance on the latter. The legislative competences of the States are 

however constrained as provided in clauses (1) and (2) of that Article and in Article 286.  

For purposes of administration and subject to fine-tuning by constitutional provisions, the 

executive powers of the Union are coterminous with its legislative powers56. Similarly, the 

executive powers of every State are coterminous with its legislative powers57. Notwithstanding 

this, the administrative “relations” between the Union and the States are regulated by some 

                                                        
51 See John Rawls, “Justice as Fairness” (2001) Part I and “Theory of Justice” (1971) Chapter 1 
52 See e.g., the logic of the law of parsimony vide https://en.wikipedia.org/wiki/Occam%27s_razor 
53 Vide Article 38, clause (1) 
54 Article1 clause (1) 
55 Such as stipulated in Article 254 in case of lawmaking by a State on any matter listed in the Concurrent List. 
56 Vide Article 73  
57 Vide Article 162 
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provisions58 for allowing overlap of administrative authority made in Chapter II of Part XI. In 

serving the public interests by applying the fundamental principles of governance stipulated by 

the people, the Union, acting through the President, is however unequivocally responsible59 for the 

coordination of (State) policy and (legislative and executive) action focused on every “subject” of 

social relevance which-   

(i) may simultaneously impact multiple matters that define the respective legislative competences 

of the Union and the States; and  

(ii) may, in levying and collecting every GST, require the creation of administrative hierarchies of 

primary and post-primary central-cum-state legal jurisdictions for the oversight of compliance 

with, and the administration of, specific statutes enacted by the Union and by the States with 

overlapping provisions duly recognizing the legality of the acts of the authorities with the requisite 

territorial nexus with every taxable event relatable to every relevant supply chain. 

Creation of central-cum-state administrative hierarchies may be found essential to comply 

with the recommendations of any Union-States Council which would be a lawful creature of the 

Union established by invoking Article 263 with mandate and procedure specified by the Union. 

Compliance with those recommendations may even require the creation of a service common to 

the Union and the States, should the Council of States resolve60 that such creation would be in the 

national interest (viz., the collective interest of the fraternal community of Indian nationals).  

 
6. LAWMAKING TO INCENTIVIZE MARKET PARTICIPATION AND IMPROVE BUOYANCY 

 

Enlightened lawmaking would not omit to note that for the buoyancy of GST revenues to 

exceed unity, it would be naïve to rely solely on the specifications of the GST rates of levy. 

Disincentivizing61 non-transmission of the effects of rate-changes would imply disharmony62 with 

the law relating to sale of goods and to contracts. It would be much more important to incentivize 

market participation beyond rate-changes so that intended transactions, whether under negotiation 

                                                        
58 Vide, Articles 258 and 258A 
59 Vide Article 263 
60 Vide Article 312 
61 Section 171 Central Goods and Services Tax Act, 2017 and Chapter XV of the Central Goods and Services Tax 
Rules, 2017. 
62 Please see Sethuraman “Avoiding Profiteering if GST Rate Reduction is notified or Input GST Credit is received” 
(unpublished manuscript) https://businessofgovernment.files.wordpress.com/2020/02/avoiding-profiteering-if-gst-
rate-reduction-is-notified-or-input-gst-credit-is-received.pdf 



K. Sethuraman PhD (NLSIU) 
e-mail: ksethu2009@gmail.com working paper 21 September 2020  

16 

or based on invitations for “proposals” in response to stated prices, instead of being abandoned, 

do take place most of the time. Whatever be the applicable rate of any GST on a given supply, it 

is logical to assume that-  

(i) true63 particulars of some, or many, transactions relating to the supply would not be revealed 

publicly in documents prescribed in accordance with law since the avoidance of such revelation 

has incentives to the parties to such transactions in the form of less liability to pay taxes on their 

respective incomes, earning or spending which leads to the exchange of rights underlying the 

supply of goods and/or services; and  

(ii) compliance with the GST law would be a dis-incentive for every supplier who honestly 

complies with the law for the levy of taxes on her/its income, when even one of her/its competitors 

chooses not to comply with the income tax law and is able to wean customers away by relying on 

tax arbitrage and by making supplies of goods and/or services at reduced consideration to her/its 

customers. 

In view of the discussions in section 5 of this paper, the foregoing considerations would 

point to the need for coordination of policy and action by the Union and every State focused on 

the subject, “Securing and Protecting a Fair Choice Architecture64 for Market Participants to be 

incentivized to Source Supplies of Goods and/or Services”. That subject would imply consideration 

of other related aspects of administration and compliance including “creation of presumptive 

documentary evidence to prove the particulars of every public act65 of supply of goods and/or 

services”. The July 2017 Reform however avoids invoking Article 263 for purposes of ensuring 

coordination of policy and action focused on such a subject of social relevance, which would aim 

at serving the public interests.  

Instead, the Reform relies on Article 279A providing for the constitution of the GST 

Council without specific reference to serving the public interests and with mandate limited to GST 

lawmaking subject to complying with the norm of harmony referred to in clause (6) of Article 

279A. The recommendations of a Union-States Council established by invoking Article 263 could 

relate to non-GST law and could even envisage lawmaking to amend the Constitution in order to 

                                                        
63 In his book “Mechanism Design: A Linear Programming Approach”, Rakesh Vohra quotes Morton Kamien as 
saying. “Economists, unlike lawyers, believe that you have to pay people to tell the truth”. Incentives to those on 
whom the economic incidence of GST falls, would have to supplement the ubiquitous self-declaration of every taxable 
person in her/its tax return that the averments made in the return are true “to the best of (my) knowledge and belief”. 
64 Vide., R.H. Thaler and C.R. Sunstein “Nudge: Improving Decisions about Health, Wealth and Happiness” (2012) 
65 See Article 261 
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better coordinate policy and action focused on any subject of social relevance in serving the public 

interests. On the other hand, the GST Council would have to tailor its recommendations so as to 

harmoniously comply not only with the Constitution as in force, but also with the provisions 

enacted by every competent Legislature as non-GST law (e.g., law relating to contract, sale of 

goods, specific performance, price control etc., and to levy of taxes on agricultural and other 

incomes.). 

 
7. CONCLUSION: ENABLING GOOD GOVERNANCE 

 

Since the discussions so far indicate that reliance on the instrument of IGST as the pivot of 

the July 2017 Reform does not seek to serve any purpose specified in the Constitution in Part IV, 

the support of the Reform to ‘the State’ in the discharge of its duty in compliance with Article 37 

is inchoate. It would therefore be necessary to work out other alternatives and consider them. One 

of the alternatives may be to assume that every taxable person making a business-to-business 

(B2B) supply66 would be able to shift the incidence of GST paid by her/it for input supplies, and 

as such the total net collection of GSTs on B2B supplies would be zero. If therefore the 

Constitution allocates the legislative competence to levy GST on B2B supplies exclusively to the 

Union -  

(i) there would be no need to “apportion” among the Union and every State the revenues accruing 

by way of such GST; and  

(ii) the cascading of the incidence of the B2B levies on the values of B2C supplies may be avoided 

if a formula for computing the B2C turnover similar to that enacted in section 8A of the Central 

Sales Tax Act,195667 is provided in law.  

Since intermediate suppliers avail “input” GST credits, final economic incidence would be 

on the amount of monetary consideration payable for supplies of goods and/or services sourced by 

every domestic consumer-recipient and every non-domestic recipient to whom goods and/or 

services are exported from India. Every such recipient would spend moneys out of her/its income 

but would not be a taxable person liable to pay GSTs directly to collecting governments under 

                                                        
66 Here B2B supply would mean a supply made by a taxable person who would be liable to pay GST/GSTs, to another 
taxable person who would be able to avail input GST credit. A supply which requires clearance for import or export 
would thus not be B2B supply since either the supplier or the recipient would not be a taxable person under GST law. 
67 Vide, https://www.indiacode.nic.in/handle/123456789/2484?view_type=browse&sam_handle=123456789/1362 
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GST law. Therefore, every domestic consumer and exporter would have to have a role to play in 

securing the prevalence of justice in the national, and inter-national, environment of the 

institutions of ‘the Market’ and ‘the Rights’.  

Every consumer would have to be incentivized to ensure that the evidence of the particulars 

of the public act of every business-to-consumer (B2C) supply made to her is truly vouched by the 

supplier. It is important to note that by the act of supply, every B2C supplier, while competing with 

other suppliers, would primarily seek to earn income by way of profit from the moneys transferred 

from the income of the corresponding consumer-recipient. In so doing, the B2C supplier would 

become liable to pay to the collecting governments, the GSTs due on such supply out of the income 

transferred from the consumer-recipient.  

On the other hand, every exporter would be liable to pay the applicable GST out of the 

moneys transferred from the overseas income of the non-domestic recipient situated outside India, 

as consideration for the supply. Such consideration may or may not include the incidence of 

insurance and freight; and may or may not exceed the applicable fob (“free-on-board”) or cif 

(“cost-insurance-and-freight”) value prevailing at the relevant customs station. Only when the 

consideration exceeds the prevailing fob/cif value as applicable, would there be no jeopardy to 

the wealth of the nation. Though the applicable GST is not shown separately in the supply voucher 

issued as a document of title to the rights transferred to the non-domestic recipient, in order to 

make exports competitive, the law may provide for rebates in case of eligible exports, to the 

exporter to the extent of GST deemed included in the consideration. It follows that the provisions 

regulating the rebates to exporters would have to rely on the guidance as to the prevailing fob/cif 

values estimated in advance by the Government as likely to prevail at various customs stations and 

notified publicly from time to time.  

By relying on legal provisions regulating rebates, it is also possible to consider uniform 

non-zero rates of central and state GSTs for domestic B2C supplies subject to electronic transfer 

of well-targeted rebates to the bank account of every well-identified consumer-recipient. Subject 

to digital governance, rebates to consumers may be supplemented by quarterly raffle prizes 

(primary central-cum-state-GST-jurisdiction-wise, and destination-State-wise) in which every 

document containing evidence of every B2C supply uploaded in the prescribed data-base before 

the close of the quarter would be eligible to participate.  
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From the requirement to truly document the particulars of every B2C supply and every 

supply which requires clearance at a customs station for export, it follows as a corollary, that 

evidence, in the form of a true supply voucher, of the public act of every business-to-business 

(B2B) supply linking every given consumer/exporter at a “sink”, with the supplier at every node 

in every path and in every cycle of the graph68 connecting every relevant and ultimate “source” 

up-stream, would also have to be created by every supplier in the supply chain which serves every 

consumer/exporter. The law69 would have to stipulate that- 

(i) every B2B and B2C “supply voucher” issued in the prescribed manner would be legally valid 

throughout India in every State and Union Territory as presumptive evidence70 of the facts related 

to the supply stated therein since the jurisdiction of every primary central-cum-state GST authority 

would have to have territorial nexus with the destination of every supply made by a taxable person 

and with every supplier in the relevant supply chain using a place or principal place of business 

located in any State or UT;  

(ii) it would have to be preserved by the supplier for a period prescribed in law; and  

(iii) it would have to be liable to be revealed to every tax authority on demand during such period.  

If the political space to levy and collect GST on B2C supplies to residents is to be shared 

by the States with the Union, appropriate Entries may have to be listed in the Union List as well 

as the State List. The legislative competences of the State Legislatures may have to be subject to 

some stipulations enacted in an amended Article 286 to moderate the overlap in legislative 

competences of the Union and the States. Subject to providing in the Constitution that no GST 

would be levied except by specifying an ad valorem rate, the stipulations may for example include 

that-  

(i) no State shall levy GST- (a) on B2B supplies or (b) on B2C supplies made to non-residents or 

(c) on supplies which require clearance at a customs station for export or import;  

(ii) no State shall specify an ad valorem rate of the levy of GST on B2C supplies to residents below 

a rate equal to a multiple (e.g., two times) of the ad valorem rate of GST specified by the Union 

for levy of GST on supplies made to residents; and if the rate so specified by the Union is increased, 

the rate specified by every State shall be deemed to have increased by the same multiple (e.g., two 

                                                        
68 See Rakesh Vohra “Mechanism Design- A Linear Programming Approach”, Chapter 3 on graphical representation 
of networks. 
69 See Article 261 
70 See sections 4 and 114 of the Indian Evidence Act,1872. 
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times) of the increased rate specified by the Union with effect from the same date till the 

Legislature of that State specifies any higher rate to be effective subsequently. 

Such stipulations, besides avoiding the need for any “apportionment”, would imply that “race to 

the bottom” among States in specifying SGST rates would be difficult. It is implicit that the rate 

of CGST on supplies which require clearance at customs stations and on B2C supplies to non-

residents in India would be one-plus-multiple (e.g., three times) of the rate of CGST on B2C 

supplies to residents in India. 

Being embedded in the institution of ‘the State’, the Union and every State have a common 

interest in lawmaking by applying the fundamental principles of governance stipulated in Article 

37. It would therefore have to be for the Union to aim at a broader reform (which may imply non-

GST lawmaking also) through a Union-States Council established by invoking Article 263. 

Credible political commitments would have to be made on behalf of the Union and every State to 

treaty-like recommendations of such Council for the coordination of policy and action focused on 

the following subject: - 

  
“Securing and protecting a fair choice architecture which would incentivize every market 
participant to source truly vouched supplies of the goods and/or services needed for 
consumption by spending income or for earning income by way of profit on subsequent 
supplies to be made after value-addition”. 

 
The foregoing subject relates to justice as fairness, and to the principle of minimum 

litigation as envisaged in Article 38. The choice architecture would have to be created by 

enactments to induce truth-telling by market participants incentivized by an effective combination 

of-  

(i) taxes, including taxes on agricultural and other incomes and a (countervailing) CGST levy on 

imports and exports;  

(ii) prior-stage B2B CGST credits in B2B transactions;  

(iii) rebates of CGST/GSTs paid by non-resident/resident domestic consumers in B2C transactions 

and of a sum equal to CGST deemed included in the consideration billed by exporters for eligible 

exports; and  

(iv) locality-wise multiple, and moderate, raffle prizes on eligible B2C supplies in every State/UT. 
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The procedural GST law to be applicable71 in common in every State and Union Territory 

would have to be carefully drafted for long term use without frequent amendments and relaxations, 

and with provisions being simple to follow for purposes of compliance and administration of GSTs 

levied by the Union and every State most of the time without having to consult experts. This would 

have to be subject to guidance from a duly established multi-member national tax authority with 

mandate-  

(i) to guide the governance of the collection of every direct and indirect tax levied by the Union or 

any State or any local government established by law;  

(ii) to estimate from time to time the fob/cif prices for specific goods and services likely to prevail 

at every customs station from time to time; and  

(iii) to provide uniform advance rulings on compliance with tax law to pioneering entrepreneurs 

contemplating innovative or unusual transactions.  

A robust electronic portal common to the Union and every State, which would have to 

support the digital governance of tax law (including GST law), would need careful development 

well in advance. Since the pivot of the suggested further reform would be the creation of 

documentary evidence of true particulars of every transaction leading to the supply of goods and/or 

services, it would be crucial to develop desk-top or hand-held electronic equipment to be used by 

every supplier to print and issue true supply vouchers either with digital communication support 

to upload particulars simultaneously in the electronic portal or subject to prescribed protocols to 

upload information physically from time to time. Evidence based compliance and administration 

would have to rely on the output of the electronic portal which would need to be equipped to 

decompose72 the network flows of every specific commodity in the economy into path and cycle 

flows and identify prima facie suspicious transactions in the cycles which-  

(i) add net zero value and avoid the shortest path in serving the consumer/exporter; and  

(ii) enable select income earning suppliers to avoid paying taxes due on their true incomes by 

untruthfully claiming losses and/or business expenses. 

 
 
 

 

                                                        
71 Similar to “criminal procedure” and “civil procedure” listed at Entry numbers 2 and 13 in the Concurrent List. 
72 See Rakesh Vohra, “Mechanism Design: A Linear Programming Approach”, Chapter 3 
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