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Goods and Service Tax Revenues: Apportionment Procedure 
 

SYNOPSIS 
 

The July 2017 Reform relies upon “Integrated Goods and Services Tax” (IGST) as the 
pivot. Every “supply” of goods and/or services has a “place of supply” as destination and the 
State in which it is located is taken as its “destination State”. Reliance on IGST is expected to 
enable the overlap, without any “repugnance” constraint, of the legislative competences of the 
Union and every destination State in concurrently levying and collecting every central and state 
Goods and Service Tax (CGST and SGST). 

Since the Union would share the political space reserved for States to levy state pre-GST 
taxes on supplies, the Reform is designed to avoid harm to the “interests” of the States as secured 
in Article 274. IGST is therefore required to be “apportioned” to the Union and every destination 
State to enable the computation of moneys to form part of the respective Consolidated Funds. 
“Apportionment” of IGST is different from the “assignment” to the collective of all States, subject 
to “distribution” of the assigned tax revenues (including moneys forming part of the Consolidated 
Fund of India in consequence of apportionment of IGST to the Union), to every State in the 
collective. 

This paper considers the procedure for apportionment of IGST. 
 

Key words: Apportionment, Assignment, Integrated Goods and Services Tax. 
 

 
1.INTRODUCTION:  

THE JULY 2017 REFORM AND THE INTERESTS OF THE STATES 
 

The July 2017 Reform1 which ushered in the central-cum-state Goods and Services Tax 
(GST) Regime in the Union of States named “India”, has relied as a pivot, on the levy of “Integrated 
Goods and Services Tax” (IGST). The pivotal role of the innovative instrument of IGST was 
reportedly2 conceived by a group of bureaucrats in 2009. Its role as a pivot was accepted3 by an 
“Empowered” Committee of State Finance Ministers without considering any alternative to better 
secure the “interests” of the States but without having to anticipate any need to “compensate” any 
“loser” State in any Union-States “Grand Bargain”4 since Article 274 would be complied with. 

Goods and Services Tax5 (GST) levied by the Union on every “supply” belonging to the 
subset of “supplies which “take place” in the course of inter-State trade or commerce” is 
designated6 IGST. Clause (1) of Article 269A provides that IGST “shall be levied and collected 
by the Government of India and such tax shall be apportioned between the Union and the States 

                                                        
1 Since State Policy is discernible at any time by an accurate interpretation of the law in force “reform” is a simple 
mnemonic to denote the complex process of the reformulation of State Policy by lawmaking. Multiple central and 
state GST statutes including the Integrated Goods and Services Act,2017 commenced simultaneously on the 1st July 
2017, thus triggering the July 2017 Reform. 
2 Vide, Empowered Committee of State Finance Ministers, First Discussion Paper on Goods and Services Tax in India 
http://gstcouncil.gov.in/sites/default/files/First%20Discussion%20Paper%20on%20GST.pdf,  para 3.5 page 21 
3 ibid 
4 As suggested on p.6 in the Report of the Task Force on the Implementation of the FRBM Act 2003 accessible at 
https://dea.gov.in/task-force-report-implementation-fiscal-responsibility-and-budget-management-act-2003. 
5 Defined vide clause (12A) of Article 366. 
6 Vide section 5 of the Integrated Goods and Services Tax Act, 2017 



K. Sethuraman PhD (NLSIU) working paper 19 September 2020  2 

in the manner as may be provided by Parliament by law on the recommendations of the Goods and 
Services Tax Council”. A percentage (presumably not excluding 100%) of IGST revenues of the 
Union post-apportionment of IGST are “assigned” to the States vide clause (1B) of Article 270 and 
as such IGST is a “tax in which the States are interested” as provided in sub-clause (a) of clause 
(2) of Article 274.Though IGST revenues of a State post-apportionment of IGST are not “assigned” 
to that State, IGST is a tax “by reference to the net proceeds whereof sums are for the time being 
payable out of the Consolidated Fund of India to any State” as provided in sub-clause (b) of clause 
(2) of Article 274 and is therefore once again a “tax in which the States are interested”. 

Earlier, the 1956 Reform7 addressed8 some issues (of the administration of State sales tax 
statutes) which were unavoidable owing to the need for state tax administrators to exercise their 
respective authority outside the territory of the respective State even though by relying on the 
legally valid territorial nexus principle. The Central Sales Tax Act, 1956 (hereafter “the CST Act”) 
had been enacted by Parliament as provided in Article 269 to practically overcome such need. This 
was done by amending the Constitution and enabling Parliament to levy central sales tax (CST) 
on sales “in the course of inter-state trade or commerce” and enabling the “origin” States (from 
which goods moved in consequence of an agreement to sell or purchase) to levy and collect central 
sales tax, the proceeds of which were “assigned” wholly to the origin States9. Acknowledging that 
the consequences of the levy of CST at the origin would lead to cascading of the levy on supplies 
made downstream, the CST Act provided a low ceiling on the rate of CST10 and other provisions11 
to mitigate the effects of such cascading. 

As part of the July 2017 Reform, the CST Act has been amended12 with effect from 1st July 
2017 to apply only to sales of petroleum products and alcohol for human consumption to supplies 
of which the GST law as enacted from 1st July 2017 does not apply. One of the implications of the 
amendment of the CST Act is that the origin States which used to collect revenues by levy of CST 
on sales of other goods in the course of inter-state trade or commerce would no longer be able to 
collect such revenues. CST levied in accordance with Article 269 is also one of the taxes in which 
States have interest as provided in sub-clause (a) of clause (2) of Article 274. 

In view of the interests of the States in the IGST and CST as secured in Article 274, the 
Constitution (122nd Amendment) Bill 2014 was moved only after the President determined in 
compliance with that Article that his recommendation for moving that Bill would secure the 
interests of the States by avoiding any harm after the commencement of the law with effect from 
1st July 2017, to the interests of any State. The Bill was passed as the Constitution (101st 
Amendment) Act, 2016 in due course after passing some subsequent amendments relating to 

                                                        
7 Vide the Central Sales Tax Act, 1956 (commenced in February 1957) 
8 See Mathai Commission, “Report of the Taxation Enquiry Commission” (1954) Ministry of Finance GOI; and Law 
Commission of India, “Second Report on Parliamentary Legislation relating to Sales Tax” (July 1956) Ministry of 
Law GOI 
9 Vide Article 269, clause (2), read with section 9 of the Central Sales Tax Act, 1956 
10 Vide section 8 of the CST Act in force prior to 1st July 2017. The ceiling however went up from 1 % to 2%, 3% and 
4% gradually over a period of time. 
11 The pre-July 2017 provisions enacted in the CST Act included special treatment to goods which are declared 
important to inter-state trade or commerce (section 14), a stipulation limiting the levy of CST only once in the supply 
chain (section 15) and a formula to moderate the computation of the turnover of a taxable transaction to avoid tax on 
tax (section 8A) 
12 Vide sections 13,14 and 15 of the Taxation Laws Amendment Act 2017 accessible from: 
https://www.prsindia.org/sites/default/files/Taxation%20Laws%20%28A%29%20Act%2C%202017.pdf 
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Articles 269A and 270 and omitting13 the words “takes place” in clause (2) of Article 286. Article 
274 was however not amended to stipulate any restraint14 on the Union as to the definition of 
“supply which takes place in the course of inter-state trade or commerce”.  

“Supply which takes place in the course of inter-state trade or commerce” is the taxable 
event recognized in Article 246A, clause (2) of which empowers the Union to levy tax on such 
events and restrains the legislative competences of the States referred to in clause (1) of that 
Article. In order to avoid amending Article 274 the universal set of taxable events designated by 
the term “supply”, used in defining15 the generic concept of “goods and services tax” and in 
enacting restraints16 on the legislative competences of States, was deliberately left undefined in 
Article 366. This has been so, even though the terms “goods” and “services” used in defining 
“goods and services tax” were specifically defined17 in that Article. The term “supply” however 
has been defined18 in the Central Goods and Services Tax Act, 2017 (hereafter ‘CGST Act’) and 
the Integrated Goods and Services Tax Act, 2017 (hereafter ‘IGST Act’) provides19 that the same 
definition would apply to the IGST Act also. Every State Goods and Services Tax Act,2017 
(hereafter ‘SGST Act’) also provides the same definition in section 7 of the Act, without reference 
to the CGST Act and with reference to a definition of the term, ’the Government’ which differs 
from the definition in the CGST Act and in every other SGST Act. 

The IGST Act has been enacted by Parliament since legislative competence20 has been 
provided in the Constitution to the Union, to the exclusion of the States, to levy GST on every 
supply (of goods and/or services) which “takes place” in the course of inter-state trade or 
commerce. Apart from providing for a definition of “supply of goods and/or services in the course 
of inter-state trade or commerce” (designated “inter-state supply” in the margin) and for the levy 
and collection of IGST, the Act also provides-  
(a) for principles21 to determine in case of every “inter-state” and “intra-state” supply, “the place 
of supply”; and 
(b) for the principle22 of supply-wise apportionment of IGST a priori among the Union and every 
State in which the place of that supply is found to be located according to law.  
In this paper, the State in which the place of any supply (including an inter-state supply) is located 
would be referred to as the “destination State’ in relation to the supply. 

This paper proceeds to consider the procedure as envisaged in the reformulated (i.e., post-
July 2017) State Policy for the apportionment of IGST between the Union and every destination 
State without causing any harm to the interests of the States as secured in Article 274 of the 
Constitution. Section 2 discusses the pivotal roles of IGST envisaged in the Reform. Section 3 
analyses the difference between “assignment” and “apportionment” in the light of the provisions 
enacted by the People of India to regulate the accounting of the payments/collection/recovery of 

                                                        
13 presumably a drafting error which would require correction in interpretation. 
14 similar to the restraint relating to the definition of “agricultural income” enacted in Article 274. 
15 Vide clause (12A) of Article 366. 
16 Vide clause (1) of Article 246A and also clause (1) of Article 286. 
17 Vide clauses (12) of Article 366 and clause (26A) of that Article read with clause (12). 
18 Vide section 7 of the CGST Act 
19 Vide clause (21) of section 2 of the IGST Act 
20 Vide clause (2) of Article 246A. 
21 Vide Chapter V of the IGST Act 
22 Vide sub-section (1) of section 17 of the IGST Act, using an “as-if-ism” which questions the “integrated” nature of 
IGST. 
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GST revenues by ensuring credits in the respective “Consolidated Funds”23 and of the incurring of 
expenditures only for purposes provided in the Constitution and only in accordance with law made 
by the competent Legislature24 with the requisite mandate of the People, to provide for withdrawal 
of moneys to meet the expenditure from the respective Consolidated Funds by appropriation. 
Limiting interpretation only to the provisions made in the GST statutes enacted subject to the 
Constitution, Section 4 identifies the essential requirements of the procedure intended in the 
Constitution of (the Union of States that is) India, to secure the interests of the States as stipulated 
in Article 274. 
 

2. PIVOTAL ROLES OF IGST:  
AVOIDANCE OF “CASCADING” AND SECURING STATES’ “INTERESTS” IN IGST 

 
Subject to the constraints25 on the Union and every State to ensure the accountability of 

every Executive to the respective Legislature, the instrument of IGST has two pivotal roles to play 
in the July 2017 Reform, namely-  
(i) enabling the collection of CGST and SGST due and payable without causing any “cascading” 
by levy of tax on tax (e.g., Levy of SGST on the amount of CGST paid as part of consideration for 
the supply of “input” goods and/or services); and  
(ii) avoiding any harm to the “interests” of the States in IGST and CST as stipulated in Article 274. 
The July 2017 Reform envisages that IGST would play the first of its roles in accordance with the 
provisions enacted in section 20 of the IGST Act, section 49 of the CGST Act and section 49 of 
every SGST Act. Subject to fine-tuning to provide for inevitable exigencies and accountability 
requirements, the provisions enacted in those statutes mainly envisage the digital governance of 
the particulars of every supply made by a “registered” taxable supplier26 (or his surrogate27) to 
another such registered taxable supplier by an official manager of a “common electronic 
portal”28on which the registered taxable suppliers are legally bound to upload the prescribed 
particulars of every supply made or received.  

Such digital governance of the particulars of “input” and “output” supplies is designed by 
use of appropriate algorithms to enable the registered taxable persons to “use” input IGST credits 
accounted for in the Consolidated Fund of India on account of GST levied on inter-state supplies 
in computing the CGST or SGST payable on intra-state supplies out of the CGST or SGST due 
in any accounting period (usually a quarter ending on 30th June, 30th September, 31st December 
and 31st March); and pay, in voluntary compliance with GST law, the government’s banker29 for 
crediting the respective Consolidated Funds only the excess if any as CGST or SGST due and 
payable. It is also designed to enable every registered taxable supplier to use input SGST credits 
and input CGST credits accounted for in the respective Consolidated Funds on account of SGST 
and CGST levied on intra-state supplies, in computing the IGST payable on inter-state supplies 

                                                        
23 i.e., in case of the Union, the Consolidated Fund of India or, in case of every State, the Consolidated Fund of State 
vide Article 266, clause (1) 
24 As provided in accordance with clause (3) of Article 266 and with Article 283 
25 Especially those enacted in Articles 245, 265, 266 and 283. 
26 Vide Chapter VI of the CGST Act, Chapter VI of every SGST Act and clause (v) of section 20 of the IGST Act  
27 Vide subsection (4) of section 9 in the CGST Act and in every SGST Act and subsection (4) of section 5 of the IGST 
Act. 
28 Vide section 146 of the CGST Act, clause (xxv) of section 20 of the IGST Act and section 146 of every SGST Act. 
29 Reserve Bank of India, vide rule 85 of the General Financial Rules,2017 made by the Government of India for 
purposes of Article 283 and similar rules made by every State Government.  
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out of IGST due in any accounting period and pay, in voluntary compliance with the GST law, the 
government’s banker for crediting the Consolidated Fund of India only the excess if any as IGST 
due and payable. Assuming, in spite of the significant tax arbitrage opportunity30 available to the 
unscrupulous suppliers, that the benefit of input GST credits are passed on by every registered 
taxable supplier downstream to her/its customers and clients, such “seamless” input GST credit 
chain is expected to avoid cascading, which would otherwise have led to levy of tax on tax on 
values added in every supply chain. Here “seamless” would mean “irrespective of whether the 
sourced inputs were supplied to the recipients inter-state or intra-state” and would imply legal 
exercise of powers31 “across the Union-States political-cum-administrative divide32” in order to 
ensure avoidance of cascading of levies in the transmission of values of goods and/or services. 

The use by every registered taxable supplier of input IGST credits available in the 
Consolidated Fund of India to pay part of the CGST or SGST due on making intra-state supplies 
would make the Union responsible to transfer33 moneys from the relevant head of account relating 
to IGST revenues-  

(a) to the head of account relating to CGST within the Consolidated Fund of India in 
which CGST revenues would have to form part, and  
(b) to the Consolidated Fund of the State in which the SGST revenues would have to form 
part.  

Similarly, the use by every registered taxable supplier of input CGST credits and/or input SGST 
credits available in the respective Consolidated Funds to pay part of the IGST due on making inter-
state supplies would make- 

(i) the Union responsible to transfer moneys from the relevant head of account relating 
to CGST revenues to the head of account relating to IGST revenues in the Consolidated 
Fund of India (in which such IGST revenues are required to be accounted for), and/or  
(ii) the State concerned responsible for transfer to the Union for credit to the Consolidated 
Fund of India (of which IGST revenues form part), from the Consolidated Fund of the 
State a sum of money equal to the input IGST used in paying SGST due.  

Such transfers of moneys from one Consolidated Fund to another or from one head of account to 
another within the Consolidated Fund of India are provided for in the central and state GST 
statutes34. Since the use of input GST credits by a taxable supplier precedes the transfer of moneys 
from one Consolidated Fund to another (or from one head of account to another within the 
Consolidated Fund of India), such input GST credits would be referred to henceforth in this paper 
as advance input GST credits. Such advance input GST credits facilitate self-assessment by 
registered taxable suppliers. 

The second of the roles envisaged by the July 2017 Reform for IGST is to help avoid any 
harm to the “interests” of the States in IGST as stipulated in Article 274. This role would have to 
be understood in the light of the fact that Parliament has not made law35 in the manner envisaged 
                                                        
30 Commensurate with the sum of CGST and SGST rates. If such sum is high, the opportunity to divert input GST 
credits by various unscrupulous means including un-vouched/wrongly vouched supplies is very significant. 
31 Vide Articles 258 and 258A. 
32 Discernible from the provisions enacted in Articles 73 and 162. 
33 “Transfer” implies appropriation of moneys for expenditure (recognized as “tax-expenditure”) on account of the 
proceeds of a tax accounted for in a specific head of account or a specific Consolidated Fund to another head of 
account related to the same Consolidated Fund, or, as the case may be, another Consolidated Fund in which the 
proceeds of another tax are to be accounted for as stipulated in the applicable law referred to in Article 283. 
34 Vide section 53 of every SGST Act, section 53 of the CGST Act and section 18 of the IGST Act 
35 Similar to the principles stipulated in the law enacted in sub-section (1) of section 4 and in section 5 of the CST Act. 
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in clause (2) of Article 286 stipulating principles to determine whether a given supply is “outside 
a State” (e.g., when the place of supply which conforms to the non-GST law regulating contracts 
or sales of goods happens to be in international waters), or “in the course of import into India” or 
“in the course of export out of India”, except to the extent some principles may be discernible from 
the provisions enacted without reference to the non-GST law regulating contracts and sale of 
goods,  in the proviso to sub-section (1) of section 5 and in sections 9,11,13,14 ,15 and 16 of the 
IGST Act.  

While section17 of the IGST Act provides in principle for the apportionment of IGST to 
the Union as a portion equal to CGST as if the inter-state supply is intra-state for this purpose, it 
also provides that the remaining portion of IGST would be dis-integrated and distributed supply-
wise to every “destination State” in which “the place of (that) supply” is located. In addition, it 
would also have to be noted that instead of providing for grants-in-aid as envisaged in Article 275 
in support of States whose “own” tax revenues may, in spite of compliance with Article 274, be 
somehow rendered vulnerable to harm during select accounting periods by the Reform, the GST 
(Compensation to States) Act,2017 (hereafter “GST Compensation Act”) enacted by Parliament 
provides for-  
(i) the levy of GST Compensation Cess (hereafter “GST Cess”) in addition to the CGST and IGST 
leviable on supplies of goods belonging to a subset of supplies of goods36 with negative 
externalities for consumption;  
(ii) the establishment37 of GST Compensation Fund as part of the Public Account of India;  
(iii) definitions of “transition period” not exceeding five years from 1st July 2017 and of “projected 
growth rate”;  
(iv) uniform prior specification38 of nominal projected growth rate of revenue subsumed for every 
State as 14 per cent per annum for every State without reference to the growth rate projected for 
the Union;  
(v) computation39 of base year revenue of a State and projected revenue for any year thereafter; 
and  
(vi) calculation and interim release and final release of compensation to “loss-making” States 
during the transition period40.  

It is important to note that-  
(a) the GST cess is also a “goods and services tax” for purposes of the Constitution including for 
purposes of defining the mandate of the GST Council provided in sub-clause (c) of clause (4) of 
Article 279A; and  
(b) the provision41 for credits to the GST Compensation Fund in the GST Compensation Act 
implies that such credits would have to be by appropriation42 of moneys accounted for as GST Cess 
revenues in the Consolidated Fund of India as stipulated in clause (3) of Article 266. 

 
 

                                                        
36 Listed in column 2 of the Schedule to the GST Compensation Act, referred to in subsection (2) of section 8 of that 
Act 
37 Vide section 10 of the GST Compensation Act 
38 Vide section 3 ibid. 
39 Vide sections 3,4 and 5 ibid. 
40 Vide section 7 ibid. 
41 Vide Section 18 of the GST Compensation Act 
42 In the manner stipulated in Article 112 requiring “charging” the Consolidated Fund of India and further culminating 
in Article 114 
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3. ACCOUNTABILITY, SUBJECT TO: 
ASSIGNMENT, APPORTIONMENT OF IGST AND APPROPRIATION 

 
For ensuring accountability in the Union of States43, the Constitution of India stipulates 

that central tax revenues {including revenues accruing by levy of IGST, CGST, UTGST and GST 
(Compensation) Cess}and state tax revenues (including revenues accruing by levy of SGST), 
whether paid in compliance, or collected with interest and/or penalty if any in satisfaction of a 
notice of demand or recovered from a defaulter after issue of coercive processes, would, subject 
to assignment of the whole or part of the net proceeds of some central taxes and duties to the 
States, have to be accounted for in the respective Consolidated Funds. The respective Consolidated 
Funds along with the respective Contingency Funds and the respective Public Accounts may be 
taken to form part of the central treasury or a state treasury as the case may be. Payments of 
moneys into, custody of moneys in and withdrawal of moneys from the respective treasury are 
regulated by law made by the respective Legislature as provided in the Constitution of India. India 
being a Union of States, accountability implies that Parliament is not competent to make law to 
regulate the payment of moneys into, custody of moneys in and withdrawal of moneys from any 
state treasury and that no State Legislature is competent to make law to regulate the payment of 
moneys into, custody of moneys in and withdrawal of moneys from the central treasury. 
Accordingly, the Executive in the Union is accountable to Parliament which is the Legislature of 
the Union; and the Executive in every State is accountable to the Legislature of that State. 

Assignment of central tax revenues to the States is provided in Articles 268, 269 and 270 
of the Constitution. The Constitution does not provide for the assignment of any state tax revenues 
to the Union. After the amendment of Article 270 in 2016, a prescribed percentage of the moneys 
accounted for in the Consolidated Fund of India as-  
(1) CGST revenues; and  
(2) IGST revenues computed in accordance with the state-wise portions of IGST as apportioned 
by a recommendation of the GST Council to the Union, 
are also assigned44 to the States, to be distributed among them in accordance with the 
recommendations of a Finance Commission45. No withdrawal of moneys from the Consolidated 
Fund of India is involved since Articles 268.269 and 270 provide that the moneys so assigned to 
specific States do not form part of the Consolidated Fund of India, thereby implicitly forming part 
of the Consolidated Funds of the respective States to which they are assigned. 

Instead of assignment of a percentage of IGST revenues to all the States as a collective and 
subsequent “distribution” of the assigned percentage among the States as in the case of CGST 
revenues referred to in clause (1A) of Article 270, assignment to the States is limited to the IGST 
revenues which accrue to the Union by supply-wise apportionment of IGST between the Union 
and every destination State. Assignment of a percentage of central tax revenues among States and 
the distribution of the percentage of central tax revenues so assigned among the States inter-se, 
relate to the recommendations (including recommendations as to the principles of distribution of 
the assigned central tax revenues among the States) of a Finance Commission. However, 
apportionment of IGST between the Union and every destination State would have to be supply-
wise and would have to relate to the respective Union and State portions of the integrated rate of 
IGST levy which may vary from one accounting period to another and from one destination State 

                                                        
43 named “India” as well as “Bharat”, vide Article 1. 
44 Vide clauses (1A) and (1B) of Article 270. 
45 Constituted by invoking Article 280. 
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to another depending upon the extent of interests of the State in IGST which would need to be 
secured against any harm in compliance with the recommendation of the President made as 
stipulated in Article 274.  

Unlike the Finance Commission constituted by invoking Article 280 for specific periods 
of tenure from time to time, the GST Council constituted by invoking the immediately preceding 
Article 279A has no fixed tenure (such as a “transition period”) to discharge its mandate to 
recommend supply-wise “apportionment of Goods and Services Tax levied on supplies in the 
course of inter-State trade or commerce under article 269A46” between the Union and every 
destination State. Also, while the GST Council has mandate to recommend principles that govern 
the place of supply to help identify every destination State, it has no mandate to recommend a 
priori any “principle” regulating apportionment of IGST between the Union and every destination 
State. It has a continuing mandate to recommend actual apportionment of IGST between the Union 
and every destination State a posteriori, i.e., only after reviewing the empirical data relating to the 
net CGST and SGST revenues accounted for in every accounting period after 1st July 2017 in the 
respective Consolidated Funds, duly securing the interest of every destination State as stipulated 
in Article 274. It is important to note that the Constitution does not provide for- 
(a) any limited transition period to secure the interests of the States in IGST; and 
(b) legislative competence to any delegate including Parliament, to define the term “supply” (used 
in defining “goods and services tax” in Article 366 and in limiting the legislative competences of 
the States in clause (1) of Article 246A and in Article 286) otherwise than as understood in 
common parlance. 

The provisions enacted47 in the central and state GST statutes to legally transfer moneys 
representing input GST credits from one Consolidated Fund to another, imply the appropriation 
of moneys from every Consolidated Fund to meet what may be referred to as “tax expenditure” to 
ensure that revenues by levy of every GST which ought to form part of the respective Consolidated 
Fund, does form part of such Fund for purposes of accountability, by making good every sum of 
money not paid as GST due, by availing input GST credits. Within the Consolidated Fund of India 
also, moneys are appropriated from one head to credit another to account for CGST revenues and 
for IGST revenues accurately since input CGST credits cannot be used by registered taxable 
suppliers to compute SGST payable out of SGST due, but input IGST credits may be used by 
registered taxable suppliers to compute SGST payable out of SGST due. 

Article 246A enacted in 2016 in Chapter I of Part XI of the Constitution regulating the 
relations between the Union and the States makes a paradigmatic change in the manner in which 
legislative competences are allocated in the Constitution to the Union and every State. The change 
is provided without reference to the Lists in the Seventh Schedule and the overlap of the legislative 
competences of the Union and every destination State provided in clause (1) of Article 246A is 
repugnance-free (i.e., notwithstanding the provision made in Article 254). The provisions enacted 
in Article 246A could, but do not, include provisions to enable lawmaking by every competent 
Legislature to avoid cascading of the levies by regulating the “use” of advance input GST credits 
by specifically providing for legislative competence-  
(i) to Parliament to provide for the use of GST levied by the Union on input supplies as provided 
in clause (2) of Article 246A(i.e., IGST) and accounted for in the Consolidated Fund of India in 
advance of appropriation to pay part or whole of the GST levied by the Union or any State on 
output supplies as provided in clause (1) of that Article(i.e., CGST or SGST); and  
                                                        
46 i.e., apportionment of IGST. Vide sub-clause (c) of clause (4) of Article 279A 
47 Vide section 18 of the IGST Act, section 53 of the CGST Act and section 53 of every SGST Act  
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(ii) to Parliament and to every State Legislature, as the case may be, to provide for the use of GST 
levied by the Union/any State on input supplies as provided in clause (1) of Article 246A (i.e., 
CGST/SGST) and accounted for in the Consolidated Fund of India/the State, may be used in 
advance of appropriation to pay GST levied by the Union on output supplies as provided in clause 
(2) of that Article (i.e., IGST).  
Also, the provisions could have stipulated, but do not stipulate, that Parliament (respectively, any 
State Legislature) would not be competent to make law to provide for the use of CGST 
(respectively SGST) levied on input supplies as provided in clause (1) of Article 246A and 
accounted for in the Consolidated Fund of India (respectively, a State) to pay part or the whole of 
any SGST (respectively CGST) levied on the output supplies as provided in the same clause. 

Without such provisions enacted in Part XI to enable Parliament and every State 
Legislature to make law to facilitate seamless use of input GST credits  to avoid cascading, it is 
impossible to attribute any meaning of the provisions enacted in clauses (3) and (4) of Article 
269A and clause (1B) of Article 270 of Part XII referring to “use” of IGST to pay SGST or CGST 
and to the “use” of SGST to pay IGST, and to the references to the Consolidated Funds in Article 
269A. Most significantly, neither Article 269A nor Article 270 refer to use of input CGST credits 
to pay IGST dues even though Article 269A refers to the use of input SGST credits to pay IGST 
dues and Article 270 refers to the use of input IGST credits to pay CGST dues. There is also no 
proviison enacted in the Constitution to prohibit the use of input CGST credits to pay SGST dues 
and vice versa. 

While “use” of advance input GST credits would have to be regulated by GST law, the 
“transfer” of moneys (representing tax-expenditure to account for such use) from one Consolidated 
Fund to another or from one head of account to another within the Consolidated Fund of India 
would have to be regulated by the procedure for appropriation enacted in Articles 112 to 114 and 
in Articles 202 to 204. This would be so since the moneys accounted for in any Consolidated Fund 
on account of input GST paid has not been assigned to the other Consolidated Fund and as such 
the stipulations made in clause (3) of Article 266 would have to be complied with. 

The same stipulations would apply in the case of moneys representing GST cess accounted 
for in the Consolidated Fund of India if such moneys have to be transferred to the GST 
Compensation Fund. However, payment of compensation to “loss-making” States is not a purpose 
provided in the Constitution even after the amendment of the Constitution in 2016. Appropriation 
of moneys from Consolidated Funds for extra-constitutional purposes is prohibited in clause (3) 
of Article 266. It follows that the enactment of the GST Compensation Act has not complied with 
the stipulation made in Article 245 that lawmaking would have to be “subject to the Constitution 
{which has enacted stipulations in clause (3) of Article 266 regulating accountability}”. 
 

4.CONCLUSION: 
PROCEDURE FOR PURPOSEFUL APPORTIONMENT OF IGST 

 
There has been a suggestion48 that the July 2017 Reform which was based on the 

framework envisaged since 2009, would have to avoid reliance on IGST. Continued reliance by 

                                                        
48 Cnossen, S. (2013). Preparing the Way for a Modern GST in India. International Tax and Public Finance Vol 20 
Issue 4, 715-723. See also Cnossen, S. (2012, February 23-24). “Will a True GST ever come to India?” Retrieved 
November 24, 2016, from http://www.ctrpfp.ac.in: http://www.ctrpfp.ac.in/Sijbren%20Cnossen.pdf Commission.  
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the July 2017 Reform on IGST is however assumed as a given in this section irrespective of the 
merits of the suggestion to avoid reliance on the levy of IGST. The essence of the innovation in 
conceiving since 2009, of IGST as the pivot of the July 2017 Reform is its “integrated” nature; and 
as such-  
(i) “apportionment of IGST” would not be the same as apportionment of sums of money payable 
out of the Consolidated Fund of India such, for example, as apportionment49 of sums of money 
representing grant-in-aid of the revenues of States referred to in clause (1A) of Article 275; and  
(ii) Apportionment of IGST between a given destination State and the Union would not necessarily 
be the same as apportionment between another destination State and the Union since the extent of 
the “interest” of every State as secured in Article 274 would differ from State to State and from 
one accounting period to another such period. 
This section would also avoid references to GST Compensation Act which, as argued in the 
previous section, has been enacted without complying with Article 245. 

Subject to the caveat in the previous paragraph, the purpose of the Constitution which 
provides for the supply-wise apportionment of IGST between the Union and every destination 
State in addition to assignment of central tax revenues to the States, needs interpretation in the 
light of the discussions in the previous sections of this paper. Such provision for additional 
devolution of moneys from the Consolidated Fund of India to the Consolidated Fund of every State 
implied by apportionment of IGST may be assumed to acknowledge the inevitable consequences 
of the Union sharing the political space which had been reserved till 30th June 2017 to the States 
for the levy and collection of taxes on a sub-set of supplies of goods, which may be referred to as 
“sale or purchase of goods within a State”. The consequences include possible harm to the interests 
of the States in IGST as secured in Article 274, if it is not apportioned equitably between the Union 
and the destination State related to every supply of goods and/or services.  

Equitable apportionment would however imply that the term “supply” would have to be 
interpreted as understood in common parlance as involving the acquisition by the recipient of the 
supply, a “right” in rem or a “right” in personem50 in exchange for consideration payable/paid for 
from her/its income (or other moneys at her/its disposal) and the making of profit (or loss) by the 
supplier affecting her/its income. It is important to note that the term “supply”, used in defining 
“goods and services tax” in Article 366, remains deliberately undefined in the Constitution and as 
such is subject to interpretation as understood in common parlance as stipulated in Article 36751. 
This avoids any need to restrain Parliament by an amendment of Article 274 to provide safeguards 
similar to the definition of “agricultural income”. As long as the term “supply” is interpreted as 
understood in common parlance, the taxes in which the States have an interest as referred to in 
Article 274 are not taxes levied by the States themselves (e.g., tax on agricultural income vide 
Entry 46 List II Seventh Schedule, SGST), but are central taxes, revenues accruing by levy of 
which are assigned to, or sharable with, States partly or wholly. But in spite of the stipulation made 
in Article 367, the term “supply” has been defined elaborately in section 7 of the CGST Act and 
somehow also in section 7 of every SGST Act. Though the definitions are identical for the time 
being except for the meaning of the word “Government” referred to therein, the Constitution does 
not provide for legislative competence to define the term “supply” from time to time to any 
delegate (or multiple delegates) in relaxation of the stipulation made in Article 367. Depending 
on the facts relevant to a given supply, it is likely that the definition of supply enacted in the GST 
                                                        
49 Between the State of Assam and the autonomous Tribal Councils within that State. 
50 See for example Salmond on Jurisprudence (Twelfth Edition) Indian Economy reprint 2006, p.238 
51 read with section 20 of the General Clauses Act.1897 



K. Sethuraman PhD (NLSIU) working paper 19 September 2020  11 

statutes may lead to an interpretation different from what is understood in common parlance. Such 
interpretation would lead to inequities in the apportionment of IGST between the Union and the 
destination State related to such supply. 

Also, if the term “supply” is interpreted as it is understood in common parlance, one of the 
consequences would be that the time of every supply would be the moment when the recipient of 
the supply acquires the value sought by her/it in sourcing the supply- that is to say, the rights in 
rem in the goods supplied or the rights in personem in the services contracted for, as the case may 
be. Such moments are determinable only with due reference to the non-GST law regulating 
contracts and/or sale of goods. Accordingly, the place of every supply would be the place at which 
the recipient secures, by acquiring the rights sought in accordance with the non-GST law 
regulating the underlying contract, the value in the supply sourced by her/it. In defining the 
categories “sale in the course of inter-state trade or commerce”, “sale outside a state”, “sale in 
the course of import into India” and “sale in the course of export out of India”, the 1956 Reform 
relied on the recommendations52 of the Law Commission based on concepts relating to the Sale of 
Goods Act,1930. On the contrary, the central and state GST statutes do not at all refer to concepts 
related to the law regulating contracts and sale of goods, in defining the various sub-sets of 
“supply” referred to in clause (2) of Article 246A and in clause (1) of Article 286. The GST 
Council has no mandate to recommend any amendment to non-GST law but is duty-bound to tailor 
its recommendations in harmony53 with the implications of non-GST law regulating the acquisition 
of rights by the recipient for valuable consideration in accordance with the contracts underlying 
every supply. 

It is also important to note that-  
(i) from 1st July 2017, every state-level tax on the sale and purchase of goods has been subsumed 
as SGST; and while input SGST credits are allowed by GST law in paying output IGST due, input 
SGST credits are not allowed by GST law to pay output CGST due;  
(ii) from 1st July 2017, Cenvat (a central pre-GST levy) has been subsumed as CGST (credit of 
which if paid on input supplies would not be available in paying SGST on output supplies);  
(iii) the levy of IGST was both to replace CST as an instrument to avoid cascading of the levies in 
the value chain of supplies and to balance, by equitable apportionment of IGST to the Union and 
every destination State, the imbalances if any in reconciling the input SGST/CGST credits used in 
paying IGST due on output supplies and input IGST credits used in paying SGST/CGST due on 
output supplies; and 
(iv) prior to 1st July 2017, CST revenues were fully assigned to every State from which the 
movement of the goods sold in the course of inter-state trade or commerce originated and no part 
of the CST revenues was retained by the Union. 
As already noted, CST is one of the taxes in which States have interest as stipulated in Article 274, 
and to avoid any harm to such interests, it would be legitimate to expect that revenues accounted 
for in the Consolidated Fund of India in accordance with the apportionment to the Union of IGST 
as recommended from time to time by the GST Council would have to be assigned to the States in 
full (i.e.,100 per cent) and distributed State-wise in accordance with the recommendations of a 
Finance Commission as envisaged in clause (1B) of Article 270. 

The rest of the revenues accounted for in the Consolidated Fund of India by the levy of 
IGST and computed in accordance with the respective supply-wise portions of IGST apportioned 
to every destination State and appropriated from the Consolidated Fund of India for crediting the 
                                                        
52 Vide Law Commission of India Second Report (July 1956) http://lawcommissionofindia.nic.in/1-50/Report2.pdf 
53 As stipulated in clause (6) of Article 279A. 
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Consolidated Fund of every destination State in every accounting period would have to be such as 
would avoid harm to the interests of such State when the revenues accruing by levy of the 
respective SGST in any accounting period happens to be inadequate when seen in the light of the 
rate of growth of the revenues of the Union by way of CGST . The GST Council would have to 
make its recommendations in accordance with its mandate as provided in clauses (4), (5) and (6) 
of Article 279A.According to the mandate provided in sub-clause (c) of clause (4) of that Article 
the GST Council has the duty to make recommendations “to the Union and States” on- 

(i) model Goods and Services Tax Laws,  
(ii)principles of levy,  
(iii)apportionment of Goods and Services Tax levied on supplies in the course of inter-
State trade or commerce under article 269A (i.e., IGST); and  
(iv) the principles that govern the place of supply. 

It is evident that the GST Council has no mandate to make recommendations a priori on the 
“principles” for the apportionment of IGST. It has the duty to make recommendations on State-
wise apportionment of IGST a posteriori after considering empirical data on the accrual of CGST 
revenue and of every SGST revenue net of transfers made to the Consolidated Fund of India on 
account of input IGST credits used, but inclusive of transfers of IGST revenues made to the 
respective Consolidated Funds on account of the use of input CGST/SGST credits in paying IGST 
dues. 

Thus, in order to recommend apportionment of IGST between the Union and every large 
and small State, the procedure adopted by the GST Council would have to enable- 
(i) the ascertainment, after the close of every accounting period (usually quarter ending 
respectively on 30th June,39th September, 31st December and 31st March), accurate data relating to 
the sums of money accounted for in every Consolidated Fund as CGST and every SGST (net of 
input CGST/SGST credits availed in paying IGST due and duly accounting for the sums 
transferred by appropriation into every Consolidated Fund on account of input IGST credits 
availed in paying CGST/SGST dues);  
(ii) consider the respective rates of growth of revenue by levy of CGST and by levy of every SGST 
during every accounting period over the previous accounting period;  
(iii) identify every State [including every State referred to in sub-clause (g) of clause (4) of Article 
279A] in case of which the rate of growth of SGST revenues during the accounting period over 
the previous accounting period is less than the rate of growth of CGST revenues;  
(iv) compute the unavoidably varying portions of IGST to be apportioned destination State-wise 
to the Union and every destination State so as to make the rate of growth of the relevant GST 
revenues accruing to the State during the accounting period equal to the rate of growth of CGST 
revenues during the same period; and  
(v) in case the rate of growth of GST revenues accruing to the States during the accounting period 
is found to be less than the rate of growth of CGST revenues even after the whole of IGST is 
apportioned to any State referred to in subclause (g) of clause (4) of Article 279A, consider if 
grants-in-aid to such State in support of revenue in the manner envisaged in Article 275 would 
have to be recommended.  

In case of every destination State relating to which account-period-wise rate of growth of 
SGST is found better than the rate of growth of CGST in any accounting period, the whole of 
IGST would have to be apportioned to the Union. It will then be for the Finance Commission to 
make its recommendations for the distribution as provided in clause (1B) of Article 270, among 
the States the whole (i.e., 100 per cent) of the total sum of moneys computed in accordance with 
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the destination-State-wise portions of IGST apportioned to the Union in every accounting period. 
The purpose of the stipulation of securing the interests of the States in IGST and CST made in 
Article 274 of the Constitution would be served- 
(i) on the one hand, by ensuring vide Article 269A, adequate revenues by way of levy of every 
SGST and by way of the moneys computed in accordance with the portion of IGST apportioned 
to every State; and  
(ii) on the other, by distributing in full vide Article 270, the sum of the moneys computed in 
accordance with State-wise-portions of IGST apportioned to the Union and assigned to States. 
As long as the State Policy continues to rely on the instrument of IGST playing its pivotal roles, 
the purpose at (i) above would have to continue to be served in every accounting period 
commencing from the 1st July 2017 since the duty of the GST Council to award the respective 
proportions of IGST to the Union and every destination State is unrelated to any fixed tenure of 
the Council or to any “transition period” since such tenure or transition period are not envisaged 
in the Constitution. The purpose at (ii) above would have to be served in accordance with the 
recommendations of Finance Commissions which may be constituted from time to time for fixed 
tenures in accordance with Article 280. 


